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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations ‘of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5346) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, 
OMAHA, NEBRASKA. P&S Docket No. 143. Decided February 
7, 1958. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges as requested in their petition. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on October 15, 1957 
(16 A.D. 965), authorizing the respondents to assess the cur- 
rent schedule of rates and charges to and including August 31, 
1959, unless modified or extended before that date. 


On January 15, 1958, a petition was filed on behalf of the 
respondents requesting authority to modify the current schedule 
of rates and charges in a certain respect. The Livestock Divi- 
sion, Agricultural Marketing Service, filed an answer recom- 
mending that the petition be granted. 


Prior to the issuance of the order of October 15, 1957, author- 
izing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and all inter- 
ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter. No interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or new rates and charges for 
services not heretofore covered by order, it is found that notice 
and public procedure with respect to this order are unnecessary. 
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Since the parties are agreed, the petition is granted and the 
order issued on October 15, 1957, is modified so as to authorize 
the respondents to make the change in the current schedule of 
rates and charges as requested in the petition filed on January 
15, 1958. 

The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. Copies hereof shall be served upon the parties. 


(No. 5347) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 
1558. Decided February 27, 1958. 


Modification of Rates and Charges 
Respondent is authorized to modify its rates and charges as set forth in 
its petition and to assess such rates and charges up to and including 
March 6, 1960. 
Mr. John J. Murray, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John C. Kappel, of St. Louis, Missouri, and Mr. Joseph O. 
Parker, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 


The respondent is now operating under an order issued on 
February 28, 1955 (14 A.D. 120). This order authorized the 
respondent to assess the rates and charges provided for in the 
current schedule to and including March 6, 1956. This order 
was continued in effect to and including March 6, 1958, by an 
order issued on February 13, 1956 (15 A.D. 95). Subsequently 
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by an order dated December 20, 1957, the new operator of the 
stockyard, Mississippi Valley Stockyards, Inc., was substituted 
as respondent in the proceeding. 

On January 14, 1958, the respondent corporation filed a 
petition requesting authority to modify its current schedule of 
rates and charges. Notice of the petition was published in the 
Federal Register on February 1, 1958 (23 F.R. 687). This 
notice which set out in detail the current and proposed rates 
provided that any interested person might notify the Hearing 
Clerk, within 15 days after publication, of a desire to be heard 
in the matter. No such notification has been received. 

On February 21, 1958, the Livestock Division, Agricultural 
Marketing Service, filed an answer recommending that the 
petition be granted. 

Inasmuch as the parties are agreed the petition is granted, 
and the respondent is authorized to file a tariff establishing as 
rates for yardage services the rates set out in the notiee pub- 
lished in the Federal Register on February 1, 1958, under the 
heading “Proposed Rate Per Head”. The respondent shall con- 
tinue to furnish operating reports, required by previous orders, 
on a semi-annual basis as of June 30th and December 31st each 
year. 

The respondent who must comply with this order wishes to 
have it become effective as soon as possible. All interested 
persons have been afforded a period of 15 days within which 
to be heard in the matter. The Packers and Stockyards Act 
provides that no order of this nature shall be effective in less 
than five days after the date thereof. Any undue delay in mak- 
ing the order effective may result in adversely affecting market- 
ing facilities. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on March 7, 1958, and 
remain in effect to and including March 6, 1960. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 5348) 


SAMUEL P. MANDELL Co. v. SAM CATANZARO. PACA Docket No, 
6650. Decided February 4, 1958. 
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Petition for Reconsideration—Dismissal 


The order of January 8, 1958, is supported by the facts and the law 
applicable thereto and respondent’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.) an order was issued January 8, 1958, awarding reparation 
to complainant in the amount of $654.63, with interest, and 
respondent’s counterclaim was dismissed. A copy of this order 
was served upon respondent on January 9, 1958. Respondent 
filed a petition for reconsideration on January 20, 1958. 


Section 47.24 of the rules of practice (7 CFR 47.24) allows 
10 days after the date of service of an order within which to 
file a petition for reconsideration and provides that such petition 
shall automatically operate to set aside the order pending final 
action on the petition. Section 47.25(d) of the rules of practice 
provides that where the period for filing terminates on a Sun- 
day or holiday, the period shall be extended to include the next 
following business day. Since the 10-day period here ended on 
Sunday, January 19, 1958, the filing of the petition on Monday, 
January 20, 1958, was timely and operated to set aside the 
order of January 8, 1958. 


All of the matters contained in respondent’s petition have 
been considered. It is our opinion that the order of January 8, 
1958, is supported by the facts and by the law applicable there- 
to. Accordingly, the petition is dismissed. 


The reparation awarded in the order of January 8, 1958, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5349) 


WAYNE MAYNARD v. FLORANCE FARMS. PACA Docket No. 7170. 
Decided February 4, 1958. 





WAYNE MAYNARD v. FLORANCE FARMS 89 
Cite as 17 A.D. 88 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. S. D. Sherwood, of Clark, South Dakota, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 10, 
1956. The formal complaint was filed on August 29, 1957. 
Complainant seeks an award of reparation in the amount of 
$2,850, which is alleged to be the total purchase price of three 
carloads of potatoes delivered to the respondent in March 1956. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on October 21, 1957. 
A copy of the report of investigation and a copy of the formal 
complaint were served on respondent on October 24, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Wayne Maynard, whose ad- 
dress is Clark, South Dakota. 


2. Respondent is an individual, E. R. Florance, doing busi- 
ness as Florance Farms, whose address is Crookston, Min- 
nesota. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


8. On or about February 4, 1956, in the course of interstate 
commerce, complainant sold to respondent two carloads of 
Kennebec South Dakota Blue Tag certified seed potatoes, f.o.b. 
Garden City, South Dakota. The dates of shipment of the re- 
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spective sales, the quantities involved and the applicable prices 
are as follows: 





Date Quantity Unit Price Total 
March 13, 1956 360 100-poung bags $2.50 $ 900.00 
March 13, 1956 360 100-pound ” 2.50 900.00 

$1,800.00 


4, On or about February 4, 1956, in the course of interstate 
commerce, Maynard Brothers, a partnership, sold to respondent 
one carload of Kennebec South Dakota Blue Tag certified seed 
potatoes, f.o.b. Garden City, South Dakota. The date of ship- 
ment, the quantity involved and the applicable price is as 
follows: 


Date Quantity Unit Price Total 
March 3, 1956 420 100-pound bags $2.50 $1,050.00 


5. One thousand one hundred and forty 100-pound bags of 
potatoes meeting the specifications of the foregoing contracts 
were delivered to and accepted by respondent at the destinations 
in Milford, Utah, and Ducor, California. 


6. Maynard Brothers of Garden City, South Dakota, as- 
signed in writing to complainant its claim arising in connection 
with the sale of the produce as set forth in Finding of Fact 
No. 4. 


7. The total purchase price of the three carloads of potatoes 
is $2,850, no part of which has been paid by respondent to 
complainant. 


8. The informal complaint was filed on December 10, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $2,850, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,850, with interest thereon 
at the rate of 5 percent per annum from April 1, 1956, until 
paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5350) 


SCOTT’Ss ELEVATOR, LIMITED v. AMERICAN PRODUCE & VEGETABLE 
CoMPANY. PACA Docket No. 6948. Decided February 4, 1958. 


Sale Transaction—Failure to Pay 
Since the evidence supports complainant’s position that this was a sale 
and not a consignment transaction, respondent is ordered to pay to 
complainant the amount due. 
Mr. Edward H. Unger, of London, Ontario, Canada, for complainant. 
Oster & Kaufman, of Dallas, Texas, for respondent. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 29, 1956. 
A formal complaint was filed on November 19, 1956. Complain- 
ant seeks an award of reparation in the amount of $568.10, 
which is alleged to be the unpaid balance of the purchase price 
of a truckload of 600 bags of rutabagas sold to respondent in 
January 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 12, 1957. A copy of the report of in- 
vestigation was served upon complainant on January 14, 1957. 

Respondent filed an answer in which it generally denied the 
allegations of the complaint. Respondent also requested an oral 
hearing. Subsequently, complainant amended its complaint by 
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reducing the amount of reparation sought to $499. Accordingly, 
respondent’s request for an oral hearing was denied and the 
parties were notified that the issues would be determined under 
the shortened method of procedure provided for in section 47.20 
of the rules of practice. Pursuant thereto, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Scott’s Elevator, Limited, is a corporation 
whose address is Lucan, Ontario, Canada. 


2. Respondent is a partnership composed of Joseph Charles 
LaBarba, Carlo Peter LaBarba, Earnest Anthony LaBarba, 
Sherman LaBarba, and Anthony James LaBarba, doing business 
as American Produce & Vegetable Company, whose address is 
1120 South Preston Street, Dallas, Texas. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about January 17, 1956, in the course of foreign 
commerce, complainant sold to respondent 600 50-pound bags 
of Canadian Grade 1, waxed rutabagas at $1.90 per bag, de- 
livered Dallas, Texas, or for a total price of $1,140. 


4. On or about January 17, 1956, 600 bags of rutabagas 
meeting the specifications of the contract were shipped by com- 
plainant from Lucan, Ontario, Canada, to respondent at Dallas, 
Texas, in complainant’s truck. Respondent accepted the 600 
bags of rutabagas upon their arrival at destination on January 
21, 1956. 


5. The total purchase price of the truckload of rutabagas 
is $1,140. Of this amount only $571.90 has been paid, leaving 
a balance of $568.10 due and owing complainant from 
respondent. 


6. The informal complaint was filed on June 29, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence establishes that on or about January 17, 1956, 
a truckload of 600 50-pound bags of Canadian Grade 1 waxed 
rutabagas was shipped by complainant in its own truck from 
Lucan, Ontario, Canada, to respondent at its place of business 
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in Dallas, Texas, and that upon arrival of the truck on January 
21, 1956, the 600 bags of rutabagas were unloaded and received 
by respondent. Complainant contends that in a telephone con- 
versation on or about January 17, 1956, respondent agreed to 
purchase the entire 600 bags. On the other hand, respondent 
contends that in the telephone conversation it had agreed to 
purchase only one-half of a truckload of 600 bags of rutabagas 
which was then en route to San Antonio, Texas, and that after 
arrival of the entire 600 bags complainant authorized respond- 
ent over the telephone to handle the additional 300 bags on a 
consignment basis. Complainant denies that this second tele- 
phone conversation took place or that it ever authorized re- 
spondent to handle any part of the load on any basis other than 
a purchase thereof. 


Complainant’s position is supported by its invoice dated Janu- 
ary 17, 1956, which was delivered to respondent by the truck- 
driver. The invoice is addressed to respondent and specifies 
600 50-pound bags of waxed rutabagas at $1.90 per bag and a 
total price of $1,140. While the invoice does not contain the 
word “sale,” the statement of a price for all 600 bags tends to 
indicate a sale of the entire quantity at that price. 


Complainant’s position is also supported by the complainant’s 
truckdriver and helper. These persons stated under oath that 
the 600 bags of rutabagas were delivered to respondent on 
January 21, 1956, and at respondent’s direction the rutabagas 
were unloaded and 300 bags were placed in respondent’s ware- 
house and 300 bags were placed on another truck. They further 
stated that there was no mention of a consignment or rejection. 

Respondent contends that the notations placed on the invoice 
by respondent or at its direction show that respondent purchased 
300 bags and received 300 bags on a consignment basis. The 
invoice contains various handwritten notations but none of them 
indicate the nature of the transaction, i.e., whether a sale or 
consignment. They merely indicate that 600 bags were received 
and that 300 bags were placed in respondent’s warehouse and 
300 bags on a truck other than complainant’s. Upon considering 
all the evidence, therefore, we conclude that under the terms 
of the contract, respondent purchased the entire shipment of 
600 bags of rutabagas. 


The total purchase price of the 600 bags of rutabagas is 
$1,140, of which respondent has paid only $571.90, leaving a 
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balance due complainant of $568.10. Respondent’s failure to 
pay promptly this sum to complainant is in violation of section 2 
of the act. However, to qualify for the shortened method of 
procedure provided for in section 47.20 of the rules of practice, 
complainant reduced the amount of reparation sought to $499. 
Accordingly, reparation in this amount, $499, with interest, 
should be awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $499, with interest thereon 
at the rate of 5 percent per annum from February 1, 1956, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5351) 


BRICE & PEGUES v. WM. CLAY SMITH WHOLESALE FRUIT & VEG- 
ETABLE Co. PACA Docket No. 7196. Decided February 5, 
1958. 


Failure to Pay—Default 
Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 
Complainant pro se. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 21, 1957. 
Complainant seeks an award of reparation in the amount of 
$531, which is the alleged purchase price of a truckload of 
watermelons sold to respondent on or about June 18, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on November 29, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Leslie Brice 
and John L. Pegues, doing business as Brice & Pegues, whose 
address is Post Office Box 131, Dilley, Texas. 


2. Respondent is an individual, William Clay Smith, doing 
business as Wm. Clay Smith Wholesale Fruit & Vegetable Co., 
whose address is 204-206 East Central, Harrison, Arkansas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 18, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of water- 
melons consisting of 35,400 pounds, at $1.50 per cwt., or $531, 
f.o.b. Dilley, Texas. 


4. On or about June 18, 1957, watermelons meeting the 
specifications of the contract were delivered by complainant, 
and accepted by respondent, at Dilley, Texas, where they were 
loaded on respondent’s truck and shipped to the State of 
Arkansas. 


5. The total amount due in connection with the truckload 
of watermelons is $531, no part of which has been paid by 
respondent to complainant. 


6. The formal complaint was filed on October 21, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
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of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the truckload of watermelons is a violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $531, with interest. 









ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $531, with interest thereon 
at the rate of 5 percent per annum from July 1, 1957, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 











(No. 5352) 






DIXIE CENTRAL PRODUCE COMPANY v. LUCAS PRODUCE. PACA 
Docket No. 6934. Decided February 5, 1958. 










Working Fund—Agent—Commission 


The agreement between the parties contemplated that respondent’s com- 
pensation as agent for complainant would be on a per load commis- 
sion basis. Respondent is ordered to pay to complainant the balance 
of the working fund less his earned commission. 








Mr. O. G. Black, Jr., of Johnston, South Carolina, for complainant. Mr. 
A. Fletcher Spegner, of Columbia, South Carolina, for respondent. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on October 23, 1956, 
complainant alleges that it entered into a contract with respond- 
ent whereby the latter would act as complainant’s agent in pur- 
chasing watermelons; that complainant advanced to respondent 
the total sum of $3,000 as a working fund; and that respondent 
has failed and refused to return to complainant the $3,000, 
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less $250, respondent’s commission for purchases made. Com- 
plainant seeks reparation in the amount of $2,750. 


A copy of the report of investigation made by the Department 
was served upon complainant on October 31, 1956. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on November 20, 1956. Respond- 
ent filed an answer on December 17, 1956, and admitted therein 
that he agreed to purchase watermelons for complainant. How- 
ever, respondent alleges that the agreement between the parties 
contemplated an equal division of the profits made on the sale 
of the watermelons by complainant. Respondent also alleges that 
the balance of the $3,000 working fund is $2,000. 


An oral hearing was held at Columbia, South Carolina, on 
July 8, 1957. Both parties were represented by counsel. Sam 
Trakas, acting manager of complainant, appeared and testified 
on behalf of complainant. Respondent appeared and testified on 
his own behalf. 


FINDINGS OF FACT 


f. Complainant, Dixie Central Produce Company, is a cor- 
poration whose address is Columbia, South Carolina. 


2. Respondent is an individual, Simon Webster Lucas, doing 
uasiness as Lucas Produce, whose address is Columbia, South 
Carolina. At the time of the transaction involved in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about June 7, 1956, in the course of interstate 
commerce, complainant and respondent entered into an agree- 
ment whereby respondent would act as complainant’s agent in 
purchasing watermelons in the State of Florida; that complain- 
ant would give respondent a working fund starting off with 
$1,000; and that respondent was to locate the watermelons and 
advise complainant of their size, quality, and price and com- 
plainant would thereupon authorize or not authorize respondent 
to purchase. If complainant authorized the purchase, complain- 
ant’s trucks would be sent to load the melons. Respondent 
would pay out from the working fund the purchase price and 
expenses incident to loading the melons and would forward a 
list of these costs to complainant who would thereupon reim- 
burse respondent in full, thereby keeping the working fund at 
a constant level. It was agreed that at the termination of the 
agreement, the parties would mutually agree to a proper com- 
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mission on a per load basis for purchases made by respondent. 


4. On or about June 8, 1956, a check in the amount of $1,000, 
representing the working fund, was given to and cashed by 
respondent. On or about June 20, 1956, complainant delivered 
to respondent a check in the amount of $2,000 in order to in- 
crease the amount of the working fund. 


5. From June 13 to June 23, 1956, respondent purchased a 
total of five truckloads of watermelons for complainant at a 
total cost of $2,858.09. During this period complainant reim- 
bursed the working fund in the amount of $1,858.09. On July 
2, 1956, when the agreement terminated, the balance of the 
working fund in the possession of the respondent amounted 
to $2,000. 


6. The fair and reasonable value of respondent’s services 
is $50 per load. Respondent purchased five truckloads of melons 
and earned a total of $250. The balance of the working fund 
remaining in respondent’s hands is $2,000. Deducting respond- 
ent’s commission therefrom leaves a balance of $1,750 due and 
owing complainant from respondent, which sum respondent has 
failed and refused to pay to complainant. 


7. The formal complaint was filed on October 23, 1956, 
which was within 9 months after the cause of action herein 
accrued. 




























CONCLUSIONS 


At the hearing held in Columbia, South Carolina, the parties 
stipulated that the amount of the working fund remaining in 
respondent’s possession was $2,000. This figure takes into con- 
sideration all purchases and reimbursements to the working 
fund. It does not include any remuneration due and owing 
respondent from complainant. The only question in issue relates 
to the agreement between the parties concerning remuneration 
for respondent’s services. 


It is complainant’s contention that respondent was to act 
merely as complainant’s agent in locating and purchasing water- 
melons in the State of Florida and that at the termination of 
the agreement, complainant would make settlement with re- 
spondent on what the parties would agree to be a fair remunera- 
tion on a per load basis. However, respondent contends that 
at the time he consented to act as complainant’s agent, the 

















or i a ee ee ee 


— 


DIXIE CENTRAL PRODUCE CO. v. LUCAS PRODUCE 99 
Cite as 17 A.D. 96 


latter agreed that respondent’s remuneration would be 50 per- 
cent of the net profits made on the sale of these watermelons 
by complainant. Complainant denies that it ever entered into 
such an agreement, 


The parties are in agreement that respondent’s employment 
as complainant’s agent terminated on July 2, 1956. However, 
although respondent alleges that he was to receive 50 percent 
of the net profits of the sale of the melons, respondent made 
no effort to contact complainant to have an accounting even 
though respondent conducted his business in the same market 
as complainant and continually passed by complainant’s place 
of business. 


Respondent contends that he failed to contact complainant 
because of what occurred in a telephone conversation on July 
2, 1956. Respondent alleges that he talked to Mr. Trakas, com- 
plainant’s manager, and complained about the latter’s failure 
to send trucks to pick up a load of melons which respondent 
had purchased. Respondent contends that during this conver- 
sation, Trakas was very angry with him and “cussed him out.” 
Respondent states that he did not wish to have any further 
abuse of this type so he refused to go near complainant’s place 
of business. Respondent submitted no evidence on what was due 
him, if anything, under the alleged agreement to divide the 
profits. 


Taking all the evidence into consideration, it is our opinion 
that respondent has failed to sustain his burden of proving 
that the agreement between the parties was that respondent 
would receive 50 percent of the net profits of the sale of the 
watermelons. Rather, it is our opinion and conclusion that the 
agreement between the parties contemplated that respondent’s 
remuneration would be on a per load commission basis. Com- 
plainant has submitted evidence that a reasonable commission 
for an agent purchasing watermelons in trucklot quantities is 
$50 per load. Respondent has submitted no evidence that would 
dispute this figure. Respondent purchased five truckloads of 
watermelons and at $50 per load this would entitle him to $250 
commission. The parties have stipulated that the balance of 
the working fund remaining in respondent’s hands is $2,000. 
Deducting respondent’s commission from this sum leaves a 
balance of $1,750 due and owing complainant. Respondent’s 
failure to pay this sum to complainant is in violation of section 
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2 of the act. Accordingly, reparation in the amount of $1,750 
should be awarded complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,750, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until 
paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5353) 


FARMERS COOPERATIVE MARKETING ASSN. v. W. R. REED Co., 
BROKERS. PACA Docket No. 7199. Decided February 5, 1958. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission 
of the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 28, 1957. 
Complainant seeks an award of reparation in the amount of 
$3,042.92 which is alleged to be the total invoice price of seven 
cars of Certified Seed potatoes sold to respondent during Feb- 
ruary and March 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 29, 1957. A copy of the report of in- 
vestigation was served upon complainant on November 30, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Farmers Cooperative Marketing Assn., is a 
corporation whose address is Post Office Box 192, East Grand 
Forks, Minnesota. 


2. Respondent is an individual, William R. Reed, doing busi- 
ness as W. R. Reed Co., Brokers, whose address is Post Office 
Box 35, Jonesboro, Arkansas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. In the course of interstate commerce, complainant sold 
to respondent seven carloads of Certified Seed potatoes. The 
dates of sale, car numbers, number of bags per car, prices and 
terms, total price per car, freight paid by respondent, and in- 
voice prices per car are as follows: 





Date Car Number of Bags, Total Freight Invoice 
1957 Number Prices and Terms Price Paid Price 
Feb. 11 NRC18087 400 at $2.30 perbagdel. $ $920 $ 498.36 $ 421.64 
Feb. 12 NRC19739 400 at 2.30 per bag del. 920 498.36 421.64 
Feb. 15 ART 27848 400 at 1.00 per bag f.o.b. 400 400.00 
Feb. 283 WHIX 70403 400 at 1.00 per bag f.o.b. 400 400.00 

Feb. 23 ART 27248 350 at 3.10 per bag del. 1,085) 
50 at 3.30 per bag del. 165) 
1,250) 498.36 751.64 
Mar.16 SFRD 3725 360at_ .90 per bag f.o.b. 324 324.00 
Mar.16 SFRD 8538 360at_ .90 per bag f.o.b. 324 324.00 





Totals $4,538 $1,495.08 $3,042.92 


4. Potatoes meeting the specifications of the contracts were 
shipped from East Grand Forks, Minnesota, to respondent in 
the States of Arkansas and Tennessee on the dates and in the 
quantities shown in Finding of Fact No. 3. The potatoes were 
accepted by respondent. 


5. The total purchase price of the seven carloads of potatoes 
is $4,538. After deduction of $1,495.08 freight paid by respond- 
ent on the delivered sale transactions, there remains a balance 
of $3,042.92 due and owing complainant from respondent, no 
part of which has been paid. 
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6. The formal complaint was filed on October 28, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
invoice price of the seven carloads of potatoes is a violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $3,042.92, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,042.92, with interest there- 
on at the rate of 5 percent per annum from April 1, 1957, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5354) 


HULL PACKING COMPANY v. RABIN SALES Co. PACA Docket 
No. 7156. Decided February 5, 1958. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 26, 1957. 
The formal complaint was filed on September 4, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$9,314.85, which is alleged to be the total purchase price of 
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four carloads and seven truckloads of sweet corn sold and 
delivered to respondent in May 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 14, 1957. A copy of the report of in- 
vestigation was served upon complainant on that same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, W. G. Hull, doing business 
as Hull Packing Company, whose address is P. O. Box 387, 
Pahokee, Florida. 


2. Respondent, Rabin Sales Co., is a corporation whose ad- 
dress is Belle Glade, Florida. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During the period May 23 to May 27, 1957, in the course 
of interstate commerce, complainant sold to respondent four 
carloads of sweet corn, the dates of the respective sales, the 
quantities involved and the applicable prices, f.o.b. Pelican Lake, 
Florida, being as follows: 


Date No. of crates Car No. Unit price Total price 
May 1957 560 WFE 66244 $1.50 $ 840.00 
May 1957 560 WFE 49047 1.50 840.00 
May 1957 560 FGE 32085 1.50 840.00 
May 1957 560 WFE 68902 1.50 840.00 


me | 


4. During the period May 24 to May 28, 1957, in the course 
of interstate commerce, complainant sold to respondent seven 
truckloads of sweet corn, the dates of the respective sales, the 
quantities involved, and the applicable prices, f.o.b. Pahokee, 
Florida, being as follows: 


$3,360.00 
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Date No. of crates Unit price Total price 
May 24, 1957 258 $1.65 $ 425.70 
May 24, 1957 501 1.65 826.65 
May 25, 1957 600 8.00 1,800.00 
May 26, 1957 300 3.00 900.00 
May 27, 1957 200 1.50 800.00 
May 27, 1957 575 1.50 862.50 
May 28, 1957 600 1.40 840.00 


$5,954.85 


5. On or about the above-mentioned dates of sale, complain- 
ant loaded four carloads of sweet corn meeting the specifications 
of the contracts set forth in Finding of Fact No. 3, two car- 
loads of which were billed by complainant to himself at Way- 
cross, Georgia, and two carloads of which were billed by re- 
spondent to itself at Waycross, Georgia. Complainant diverted 
to respondent the two carloads which had been billed to com- 
plainant and respondent accepted all four carloads of sweet 
corn. 


6. On or about the above-mentioned dates of sale, seven 
truckloads of sweet corn, meeting the specifications of the con- 
tracts set forth in Finding of Fact No. 4, were accepted by 


respondent and loaded on trucks at Pahokee, Florida, for ship- 
ment in interstate commerce. 


7. The total purchase price of the sweet corn is $9,314.85, 
no part of which has been paid by respondent to complainant. 


8. The formal complaint was filed on September 4, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
agreed total purchase price of the sweet corn is a violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $9,314.85, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $9,314.85, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5355) 


TRI-COUNTY PRODUCE DISTRIBUTORS, INC. v. R. PATT BROKERAGE. 
PACA Docket No. 7120. Decided February 5, 1958. 


Failure to Pay—Defense Inadequate 


Respondent alleged a breach of contract on the part of complainant but 
submitted no evidence to support his claim. 


Complainant pro se. Mr. Alexander A. Notopoulas, of Altoona, Pennsyl- 
vania, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 15, 1957, com- 
plainant seeks to recover the sum of $389.10, alleged to be the 
balance due on the purchase price of four truckloads of potatoes 
sold and delivered to respondent in May 1957. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on August 4, 1957. A copy of the report of investiga- 
tion was served upon complainant on August 5, 1957. Respond- 
ent filed an answer to the complaint on September 16, 1957, in 
which he admits the purchase of the potatoes in question and 
sets forth his reasons for failing to pay the total agreed pur- 
chase price for the four shipments. 

The amount claimed in this proceeding is under $500, and 
the shortened method of procedure was followed in accordance 
with section 47.20 of the rules of practice. Under this pro- 
cedure, complainant filed an opening statement on October 1, 
1957. Respondent did not file an answering statement, and no 
further statement was filed by complainant. 
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FINDINGS OF FACT 


1. Complainant, Tri-County Produce Distributors, Inc., is a 
corporation whose post office address is Drawer “G”, Hastings, 
Florida. 


2. Respondent is an individual, Robert Patt, doing business 
as R. Patt Brokerage, whose post office address is Box 245, 
Altoona, Pennsylvania. At the time of this transaction, respond- 
ent was licensed under the act. 

a] 

" 3. On or about May 14, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
4 truckloads of potatoes in 100-lb. bags at delivered prices, as 


follows: 


No. of Unit 
Lot No. Bags Description For the Account of Price Amount 
1484 170 U.S. No. 1, Central Wholesale Co. $3.79 $ 644.30 
Size A, Reds Uniontown, Pa. 
1484A 170 U.S. No. 1, Tony Rubino Produce Co. 3.79 644.30 
Size A, Reds Greensburg, Pa. 
1488 175 U.S. No. 1, Battaglia Produce, 4.04) 
Size A, Latrobe, Pa. ) 
Sebagoes ) 1,870.25 
) 
U.S. No. 1, . me 8.79) 
Size A, Reds ) 
Us. Me.. 4; Abramovitz Wholesale 4.04) 
Size A, Produce Co. ) 
Sebagoes Mt. Pleasant, Pa. ) 
) 1,870.25 
US... MNowt, 3.79) 
Size A, Reds 


) 
Total $4,029.10 


4. On May 14, 1957, complainant shipped from the State 
of Florida to respondent at Uniontown, Greensburg, Latrobe 
and Mt. Pleasant, Pennsylvania, 4 truckloads of potatoes, all 
of which were accepted by respondent upon arrival. Respondent 
noted on the delivery order as to Lot 1501 the following, 
“arrived 11:30 AM 5/17/57, protesting account late arrival.” 


5. On or about June 7, 1957, respondent sent complainant 
his check in the amount of $3,640. The total purchase price for 
the 4 truckloads of potatoes is $4,029.10. There is due and 
owing to complainant from respondent a balance of $389.10. 


6. The formal complaint was filed on July 15, 1957, which 
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was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


It is respondent’s contention that the contract included an 
agreement by the parties that the potatoes in question were to 
arrive at their destinations for the Friday market, May 17. 
He further contends that all deliveries were accepted “with a 
reservation because of late arrival after lawful and proper 
notice and protest to the complainant.” Respondent states that 
the ‘sum of $389.10 is a lawful and proper deduction from the 
amount due complainant by respondent and resulted from the 
loss sustained because of the late arrival of the 3 loads in 
question and the expenses of reselling the loads in question.” 
Complainant states that no time of arrival was specified as to 
any of the shipments of potatoes and contends that good de- 
livery was made in accordance with the contract. 

Having alleged that the contract called for delivery at or by 
a certain time, the burden is upon respondent to prove that this 
was one of the terms of the contract, as well as a breach thereof 
by complainant. Respondent has introduced no supporting evi- 
dence to sustain his allegations in this regard and, therefore, 
has failed to sustain the burden of proof resting upon him. 
The file contains no authoritative evidence that the parties 
agreed delivery would be made at any certain time, and ap- 
parently the only complaint made at the time of delivery was 
respondent’s notation on the delivery order covering Lot 1501 
“protesting account late arrival.” Respondent’s wire to com- 
plainant on May 20th containing additional protests does not 
establish that the contract called for delivery in time for the 
Friday morning market, and there is no evidence that delivery 
was not made within a reasonable time after the purchase and 
sale. 

Respondent’s failure to pay complainant promptly the full 
agreed purchase prices of the 4 shipments of potatoes totaling 
$4,029.10 is in violation of section 2 of the act. Since respond- 
ent has paid complainant $3,640, there is due and owing from 
respondent to complainant the sum of $389.10. Complainant 
should be awarded reparation in the latter amount, with in- 
terest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $389.10, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1957, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5356) 


L. YUKON & SONS PRODUCE Co. v. EARL SMITH. PACA Docket 
No. 7174. Decided February 5, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 18, 1957. 
The formal complaint was filed on September 13, 1957. Com- 
plainant seeks to recover $312.15, which is alleged to be the 
total purchase price of a shipment of mixed fruit and vegetables 
sold and delivered to respondent on or about December 13, 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 23, 1957. A copy of the report of in- 
vestigation was served upon complainant on that same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
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an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, L. Yukon & Sons Produce Co., is a cor- 
poration whose address is 405-407 Walnut Street, Kansas City, 
Missouri. 

2. Respondent is an individual, Earl T. Smith, doing busi- 
ness as Earl Smith, whose address is 615 N. Chestnut, Harrison, 
Arkansas. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On or about December 13, 1956, in the course of inter- 
state commerce, complainant sold to respondent 81 containers 
of mixed fruit and vegetables for a total purchase price of 
$287.15 and 20 containers of sage at $1.25 each for a total pur- 
chase price of $25, said prices being f.o.b. Kansas City, Missouri. 


4. On or about December 13, 1956, mixed fruit, vegetables, and 
sage meeting the specifications of the foregoing contract were 
accepted by respondent and loaded on respondent’s truck at 
Kansas City, Missouri, for transportation to Arkansas. 


5. The total purchase price of the mixed fruit and vegetables 
is $287.15, no part of which has been paid by respondent to 
complainant. 

6. The formal complaint was filed on September 13, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


The contract involved herein included 20 dozen containers of 
sage at a total purchase price of $25 along with the mixed 
fruit and vegetables. Sage is not a perishable agricultural 
commodity within the meaning of that term as used in the 
act. Accordingly, reparation may not be awarded to complain- 
ant for the purchase price of the sage. However, respondent’s 
failure to pay promptly to complainant the agreed purchase 
price of $287.15 for the mixed fruit and vegetables is a viola- 
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tion of section 2 of the act and complainant should be awarded 
reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $287.15, with interest there- 
on at the rate of 5 percent per annum from January 1, 1957, 
until paid. 

The facts and circumstances set forth herein shall be 
published. JE 

Copies hereof shall be served upon the parties. 


(No. 5357) 


JOHN R. HAYWARD v. W. R. REED Co., BROKERS. PACA Docket 
No. 7158. Decided February 6, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint within the speci- 
fied time constitutes an admission of the facts alleged in the complaint. 


Complainant pro se. Penix and Penix, of Jonesboro, Arkansas, for re- 
spondent. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 27, 
1957. Complainant seeks an award of reparation in the amount 
of $1,131.75, which is alleged to be the purchase price of two 
truckloads of potatoes sold to respondent in May 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent October 16, 1957. A copy of the report of inves- 
tigation was served upon complainant October 10, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
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section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent did not file an answer within the specified time. 
Respondent’s motion to reopen after default was denied. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, John R. Hayward, is an individual whose 
address is Route # 1, Box 573, White Castle, Louisiana. 


2. Respondent is an individul, William R. Reed, doing busi- 
ness as W. R. Reed Co., Brokers, whose address is 101 Union 
Street, Jonesboro, Arkansas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about May 22, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload consist- 
ing of 340 100-pound sacks of U. S. No. 1, Red Irish potatoes, 
at $1.80 per sack, f.o.b. respondent’s truck, White Castle, Lou- 
isiana. The invoice price of the truckload of potatoes was $612. 


4, On or about May 28, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload consisting 
of 315 100-pound sacks of U. S. No. 1, Red Irish potatoes, at 
$1.65 per sack, f.o.b. respondent’s truck, White Castle, Louisi- 
ana. The invoice price of the truckload of potatoes was $519.75. 


5. On or about May 22 and 28, 1957, potatoes conforming 
to the specifications of the contracts were shipped in respond- 
ent’s trucks from White Castle, Louisiana, to Jonesboro, Arkan- 
sas, and were accepted by respondent. 


6. The total amount due in connection with the two truck- 
loads of potatoes is $1,131.75, no part of which has been paid 
by respondent to complainant. 


7. The formal complaint was filed on September 27, 1957, 
which was within 9 months after the causes of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
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sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
amount due in connection with the two truckloads of potatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,131.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,131.75, with interest 
thereon at the rate of 5 percent per annum from June 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5358) 


PLATTEVILLE POTATO ASSN., INC. v. W. R. REED Co., BROKERS. 
PACA Docket No. 7191. Decided February 6, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 27, 1957. 
The formal complaint was filed on November 4, 1957. Com- 
plainant seeks an award of reparation in the amount of $3,922, 
which is the alleged unpaid balance of the purchase price of five 
shipments of potatoes sold by complainant to respondent during 
August 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 12, 1957. A copy of the report of 
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investigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Platteville Potato Assn., Inc., is a corpora- 
tion whose address is Post Office Box 36, Platteville, Colorado. 


2. Respondent is an individual, W. R. Reed, doing business 
as W. R. Reed Co., Brokers, whose address is 101 Union Street, 
Jonesboro, Arkansas. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. On or about August 17, 1956, in the course of interstate 
commerce, complainant sold to respondent a carload of US. 
No. 1 potatoes, consisting of 360 100-pound bags, at $3.90 per 
bag, or $1,404, delivered Jonesboro, Arkansas. On August 17, 
1956, complainant shipped from Platteville, Colorado, to re- 
spondent at Jonesboro, Arkansas, in car PFE 44034, potatoes 
meeting the specifications of the contract. Upon arrival of the 
potatoes at destination, respondent accepted them and paid 
freight thereon in the amount of $447.72, leaving a balance of 
$956.28 due complainant on the transaction. 


4. On or about August 18, 1956, in the course of interstate 
commerce, complainant sold to respondent a truckload of U.S. 
No. 1 potatoes, consisting of 320 100-pound bags, at $3.80 per 
bag, or $1,216, delivered Jonesboro, Arkansas. On August 18, 
1956, complainant shipped from Platteville, Colorado, to re- 
spondent at Jonesboro, Arkansas, by truck, potatoes meeting 
the specifications of the contract. Upon arrival of the potatoes 
at destination, respondent accepted them and paid freight 
thereon in amount of $163.12, leaving a balance of $1,052.88 
due complainant on the transaction. 


5. On or about August 22, 1956, in the course of interstate 
commerce, complainant sold to respondent a carload of U.S. 
No. 1 potatoes, consisting of 360 100-pound bags, at $3.75 per 
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bag, or $1,350, delivered Jonesboro, Arkansas. On August 22, 
1956, complainant diverted to respondent at Jonesboro, Arkan- 
sas, car PFE 95477, which had been shipped from Platteville, 
Colorado, on August 18, 1956, and which contained potatoes 
meeting the specifications of the contract. Upon arrival of the 
potatoes at destination, respondent accepted them and paid 
freight thereon in amount of $447.72, leaving a balance of 
$902.28 due complainant on the transaction. 


6. On or about August 28, 1956, in the course of interstate 
commerce, complainant sold to respondent a carload of U.S. 
No. 1 potatoes, consisting of 360 100-pound bags, at $3.40 per 
bag, or $1,224, delivered Jonesboro, Arkansas. On August 28, 
1956, complainant diverted to respondent at Jonesboro, Arkan- 
sas, car PFE 6990 which had been shipped from Platteville, 
Colorado, on August 22, 1956, and which contained potatoes 
meeting the specifications of the contract. Upon arrival of the 
potatoes at destination, respondent accepted them and paid 
freight thereon in amount of $447.72, leaving a balance of 
$776.28 due complainant on the transaction. 


7. On or about August 28, 1956, in the course of interstate 
commerce, complainant sold to respondent a carload of US. 
No. 1 potatoes, consisting of 360 100-pound bags, at $3.40 per 
bag, or $1,224, delivered Jonesboro, Arkansas. On August 28, 
1956, complainant diverted to respondent at Jonesboro, Arkan- 
sas, car PFE 7102, which had been shipped from Platteville, 
Colorado, on August 23, 1956, and which contained potatoes 
meeting the specifications of the contract. Upon arrival of the 
potatoes at destination, respondent accepted them and paid 
freight thereon in amount of $447.72, leaving a balance of 
$776.28 due complainant on the transaction. 


8. The total amount due complainant from respondent in 
connection with the one truckload and four carloads of potatoes, 
after deductions of freight paid by respondent, is $4,464. Of 
this amount, respondent has paid only $542, leaving a balance 
due complainant of $3,922. 


9. The informal complaint was filed on May 27, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
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complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
amount due in connection with the 5 lots of potatoes is a vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $3,922, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,922, with interest thereon 
at the rate of 5 percent per annum from October 1, 1956, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5359) 


A. M. THOMPSON COMPANY v. W. R. REED Co., BROKERS. PACA 
Docket No. 7157. Decided February 6, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint within the speci- 
fied time constitutes an admission of the facts alleged in the complaint. 


Complainant pro se. Penix and Penix, of Jonesboro, Arkansas, for re- 
spondent. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 27, 1957. 
Complainant seeks an award of reparation in the amount of 
$884.70, which is alleged to be the purchase price of two truck- 
loads of potatoes sold to respondent in May 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent October 16, 1957. A copy of the report of inves- 
tigation was served upon complainant October 9, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Nowithstanding such 
notice, respondent did not file an answer within the specified 
time. Respondent’s motion to reopen after default was denied. 
The issuance of an order is, therefore, authorized without fur- 
ther proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, A. M. Thompson, doing 
business as A. M. Thompson Company, whose address is 104 
St. Joseph Street, Mobile, Alabama. 


2. Respondent is an individual, William R. Reed, doing busi- 
ness as W. R. Reed Co., Brokers, whose address is 101 Union 
Street, Jonesboro, Arkansas. At the time of the transaction 
involved herein, respondent was licensed under the act. 


38. On or about May 31, 1957, in the course of interstate 
commerce, complainant sold to respondent two truckloads con- 
sisting of 80 100-pound sacks of Utility Red, Size A, potatoes 
at $1 per sack, 529 50-pound sacks of Utility Red, Size A, 
potatoes at $.55 per sack, 185 100-pound sacks of U. S. No. 1, 
Size A, potatoes at $1.50 per sack, and 175 100-pound sacks of 
U. S. Commercial, Size A, potatoes at $1.85 per sack, f.o.b. 
Foley, Alabama. The total invoice price of the two truckloads 
of potatoes was $884.70. 


4. On or about May 31, 1957, potatoes conforming to the 
specifications of the contract were shipped by trucks from 
Foley, Alabama, to Jonesboro, Arkansas, and were accepted by 
respondent. 


5. The total amount due in connection with the two truck- 
loads of potatoes is $884.70, no part of which has been paid 
by respondent to complainant. 


6. The formal complaint was filed on September 27, 1957, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
amount due in connection with the two truckloads of potatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $884.70, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $884.70, with interest there- 
on at the rate of 5 percent per annum from July 1, 1957, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5360) 


In re LAWRENCE LAROSE. PACA Docket No. 7121. Decided 
February 7, 1958. 


Application for License Denied 


The applicant was afforded an opportunity for a hearing within the 
statutory period. Since he has given no indication of contesting the 
notice to show cause, it is concluded that he is unfit for a license 
because of a recent felony conviction and his application for a license 
is denied. 

Mr. Champe T. Broaddus, for complainant. Mr. Jock W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding involving an application 
for a license under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.). The proceeding was insti- 
tuted October 1, 1957, by the filing of a notice to show cause 
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with the Hearing Clerk by the Chief, Regulatory Branch, Fruit 
and Vegetable Division, Agricultural Marketing Service. 


The notice to show cause states that an application for a 
license under the act to deal in fruits and vegetables in inter- 
state commerce had been received September 10, 1957, from 
the applicant and that prior to the receipt of this application 
an incomplete application had been received from the applicant 
July 15, 1957, and returned to him because the form did not 
contain information concerning the conviction of the applicant 
for a felony as required. The notice also alleges that the appli- 
cant is unfit to engage in business as a licensee because he was 
convicted of a felony under Federal law January 5, 1956, in 
the United States District Court for the Western District of 
Tennessee (Western Division), namely, illegal sale of mari- 
huana. The notice recites that the applicant is entitled to an 
opportunity for a hearing, “. . . such hearing to be held not 
later than November 9, 1957, unless the applicant shall request 
in writing that a hearing be held at a later date, or unless 
the applicant in writing, shall waive an oral hearing.” 


A copy of the notice was served upon the applicant by cer- 
tified mail together with a copy of the rules of practice under 
the act (9 CFR §§ 47.1-47.46). The service letter points out 
that under section 47.30 of the rules of practice an answer 
should be filed within 20 days and that the answer should spe- 
cifically admit, deny or explain each of the allegations in the 
notice. 

The applicant did not file an answer. Subsequently the hear- 
ing examiner to whom the case had been referred issued a 
report recommending that an order be issued granting the 
applicant a license. A copy of the hearing examiner’s report 
was served upon the applicant by certified mail. The complain- 
ant filed exceptions to the hearing examiner’s report and re- 
quested oral argument upon the exceptions. A copy of these 
exceptions was also served upon the applicant by certified mail. 
On December 31, 1957, a letter from the Judicial Officer was 
served upon the applicant by certified mail stating that oral 
argument would probably not be held and giving the applicant 
15 days within which to file in writing any reply to the com- 
plainant’s exceptions to the hearing examiner’s report. An 
answer to this letter has not been received. On January 20, 
1958, another letter from the Judicial Officer was served upon 
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the applicant by certified mail stating that it would be assumed 
that the applicant was not contesting the notice to show cause 
in view of his failure to file an answer to the notice unless a 
reply to the complainant’s exceptions to the hearing examiner’s 
report was received by February 1, 1958. No such reply has 
been received. 


The hearing examiner concluded that the applicant had not 
been given an opportunity for a hearing “within sixty days 
from the date of the application” as required by section 4(d)? 
of the act and that accordingly the application for a license 
should be granted. He based this conclusion upon two grounds. 
The first of these is that the applicant did not waive an oral 
hearing and that by the time the hearing examiner received 
the file, November 6, 1957, it was too late to schedule and hold 
a hearing in Memphis, Tennessee, where the applicant lived, by 
November 9, 1957, the sixtieth day from the date of receipt 
of the application. He took the position that oral hearing was 
not waived because, while section 47.30(c)? of the applicable 
rules of practice provides that failure to file an answer con- 
stitutes an admission of the facts alleged in the notice and a 
waiver of oral hearing, section 47.30(a)* provides that “the 
Secretary” may order a hearing held without answer or other 
pleading and the notice to show cause stated that a hearing 
would be held unless waived in writing. 


The hearing examiner also concluded that the 60-day statutory 
period to afford the applicant an opportunity for a hearing 
should be computed as commencing August 28, 1957, instead 
of September 10, 1957, because by this date the complainant 
had received the information concerning the details of the ap- 
plicant’s conviction for a felony which were not contained in 
the application for a license submitted by the applicant July 
15, 1957. 


The applicable rules of pratice promulgated by the Secretary 
state that failure to file an answer constitutes an admission of 


1“. . . If after investigation the Secretary believes that the applicant should be refused 
a license, the applicant shall be given an opportunity for hearing within sixty days from 
the date of the application to show cause why the license should not be refused . . .” 
(7 U.S.C. 499d(d)) 

a“. , . The admission, in the answer or by failure to file an answer, of all the material 
allegations of fact contained in the moving paper shall constitute a waiver of hearing. .. .” 

a“, . Within 20 days after the service of the moving paper, ‘tthe respondent shall file 

+ an answer ... Provided that the Secretary may order that the hearing shall be held 
without answer or other pleading. . . .” 
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the facts and a waiver of oral hearing. The statement in the 
notice to show cause that an oral hearing would be held unless 
waived in writing was obviously a mistake. We do not believe 
that the statement supersedes the official rules of practice 
promulgated by the Secretary and we do not consider the state- 
ment an order by “the Secretary” or his delegatee under sec- 
tion 47.30(a) of the rules of practice that the matter would be 
heard without the filing of an answer or other pleading. Con- 
sequently, we are of the opinion that the applicant was afforded 
an opportunity for a hearing within 60 days from the date of 
the application received September 10, 1957. 


As to the matter of the 60-day statutory period commencing 
August 28, 1957, the notice to show cause was issued October 
1, 1957, and was received by the applicant by October 5, 1957, 
or sooner. Consequently the applicant was in default by Octo- 
ber 25, 1957, which was within 60 days from August 28, 1957. 
So that even if the 60-day period commenced August 28, 1957, 
the statutory requirement was met. We doubt, however, that 
the 60-day period must be legally regarded as commencing 
August 28, 1957, rather than September 10, 1957. The July 
15, 1957, application was properly considered incomplete since 
the applicant did not supply thereon the details of his felony 
conviction as required by the application form. Section 4(d) 
of the act authorizes the Secretary to withhold issuance of a 
license to determine whether an applicant is wnfit for a license 
because of, among other reasons, a felony conviction. The or- 
iginal application was therefore inadequate. On August 28, 
1957, a letter was received from the applicant’s probation officer 
relating the details of the conviction. It is not necessarily un- 
reasonable or illegal to require an applicant to submit such in- 
formation himself on an application form, particularly since 
section 4(d) of the act authorizes refusal of a license for false 
statements in an application and section 8(c) authorizes revo- 
cation of a license where such false statements are discovered 
after a license is issued. 


But, in any event, the applicant throughout the proceeding 
has given no indication of contesting the notice to show cause. 
Therefore, the applicant is found unfit for a license in view of 
the nature and the recency of the felony involved. The appli- 
cation for a license is refused and the proceeding terminated. 


* Exceptions to the hearing examiner’s report may be filed, however, and oral argument 
thereon held before the deciding officer. 
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This does not, however, prevent the applicant from applying 
at some future time for a license. 


(No. 5361) 


LAKE HAMILTON COOPERATIVE, INC. v. BISESI FRuIT Co. PACA 
Docket No. 7182. Decided February 11, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 3, 1957. 
Complainant seeks an award of reparation in the amount of 
$4,043.42, which is the alleged purchase price of three truck- 
loads of citrus fruit sold to respondent during May 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 4, 1957. A copy of the report of in- 
vestigation was served upon complainant on November 2, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lake Hamilton Cooperative, Inc., is a cor- 
poration whose address is Lake Hamilton, Florida. 


2. Respondent is an individual, Dominic Bisesi, doing busi- 
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ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about May 10, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of U. S. 
No. 1 Valencia oranges, consisting of 400 cartons at $1.50 per 
carton and 350 cartons at $1.375 per carton, f.o.b. shipping 
point, plus freight prepaid in the amount of $251.06, or a total 
purchase price of $1,332.31. 


4. On or about May 17, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of U. S. 
No. 1 Valencia oranges, consisting of 375 Bruce boxes at $3 
per box, f.o.b. shipping point, plus freight prepaid in the amount 
of $251.06, or a total purchase price of $1,376.06. 


5. On or about May 25, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of citrus 
fruit consisting of 120 Bruce boxes of U. S. No. 1 Valencia 
oranges at $2.75 per box, 100 Bruce boxes of U. 8S. No. 1 
Valencia oranges at $3 per box, and 304 cartons of U. S. No. 2 
Ruby Red grapefruit at $1.50 per carton, f.o.b. shipping point, 
plus freight prepaid in the amount of $249.05, or a total pur- 
chase price of $1,335.05. 


6. Oranges and grapefruit conforming with the terms of 
the above contracts were shipped by complainant from loading 
point in the State of Florida to respondent at New Orleans, 
Louisiana, and were accepted by respondent. 


7. The total amount due complainant in connection with the 
three truckloads of citrus fruit is $4,043.42, no part of which 
has been paid by respondent. 


8. The formal complaint was filed on September 3, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rues of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the three truckloads of citrus fruit is a vio- 
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lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $4,043.42, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,043.42, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5362) 


S. D. MONASH PRODUCE Co. v. M. R. Davis & Bros. PACA 
Docket No. 6961. Decided February 11, 1958. 


Joint Account Contract—Claim Against Carrier 


Since the joint account contract required the parties to share equally any 
profit or loss resulting from the transaction, complainant is entitled 
to one-half the amount respondent recovered from the carrier for 
delay in transit. 

Mr. Ira E. Arnold, of Cleveland, Ohio, for complainant. Mr. LeRoy W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 14, 
1956. The formal complaint was filed on January 17, 1957. 
Complainant alleged that in September 1955 respondent shipped 
a carload of onions to complainant on joint account; that com- 
plainant sold the onions at a loss, one-half of which was borne 
by respondent and the other half by complainant; and that on 
June 22, 1956, respondent recovered $294.25 on a carrier claim 
filed on the carload of onions but refused to pay one-half to 
complainant. Complainant requested an award of reparation in 
the amount of $147.12. 
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A copy of the report of investigation prepared by the De- 
partment was served upon complainant’s attorney on February 
8, 1957. A copy of the complaint and a copy of the report of 
investigation were served upon respondent on the same day. 


Respondent filed an answer on February 20, 1957, and an 
amended answer, including a counterclaim, on May 20, 1957. 
Respondent admitted the joint account transaction but alleged 
that at the time the transaction was entered into, complainant 
specifically stated he was not interested in any claim against 
the carrier for delay in transit and, therefore, complainant was 
fully aware of respondent’s exclusive interest in the claim pos- 
sibilities. Respondent further alleged that complainant is only 
entitled to $6.07, one-half of the salvage paid by the carrier on 
six sacks of onions rejected by complainant to the carrier, 
less “claim commission of 20%”. In the counterclaim, respond- 
ent denied that complainant sold the onions at a defict as re- 
ported by complainant and alleged that the sale should have 
resulted in a profit. Respondent requested an award of repara- 
tion in the amount of $276.80. Complainant filed a reply to the 
counterclaim on June 19, 1957, wherein he denied any liability 
to respondent. 

Since neither the amount claimed in the complaint nor in the 
counterclaim exceeded $500, the shortened method of procedure 
was followed in accordance with section 47.20 of the rules of 
practice. Pursuant to this procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, S. D. Monash, doing busi- 
ness as S. D. Monash Produce Co., whose business address is 
4000 Orange Avenue, Cleveland, Ohio. At the time of the 
transaction involved herein, complainant was licensed under 
the act. 


2. Respondent is a partnership composed of M. R. Davis, 
Sidney Davis, and Henry Davis, doing business as M. R. Davis 
& Bros., whose address is 1440 South Racine Avenue, Chicago, 
Illinois. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


38. On or about September 7, 1955, in the course of inter- 
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state commerce, complainant and respondent entered into a 
joint account contract whereby respondent was to divert 600 
bags of onions in car ART 28652 to complainant at Cleveland, 
Ohio, for disposition. The agreed joint cost was $2.10 delivered 
Cleveland, or a total of $1,260, and the profit or loss was to be 
divided equally. At the time of the transaction the shipment 
was at Chicago, Illinois, having been shipped from Colorado on 
September 2, 1955. 


4. Car ART 28652 was diverted to complainant on Sep- 
tember 7, 1955, and it arrived in Cleveland at 10:05 p.m., 
September 8, 1955. Complainant paid the freight charges of 
$417.15 and paid respondent $842.85, being the joint cost of 
$1,260 less the freight charges. 


5. On September 15, 1955, a Federal condition inspection 
was made of 393 sacks of the onions in complainant’s store. 
The certificate reads in part as follows: 


“8 to 85%, mostly 50 to 70%, average approximately 60% 
show decay, chiefly Gray Mold Rot affecting necks and/or 
1 to 2 outer scales. Remainder of stock is firm and dry.” 


6. Complainant sold 419 sacks of the 600 sacks received for 
gross proceeds of $1,057.90, 6 sacks were rejected to the car- 
rier and 175 sacks were lost in repacking. Complainant in- 
curred expenses of $100 for repacking, $36 for cartage, and 
$10 for two inspections, a total of $146. Deducting the net pro- 
ceeds of $911.90 from the joint cost of $1,260 leaves a deficit 
of $348.10. On September 22, 1955, complainant sent respond- 
ent an account sales. Complainant deducted respondent’s one- 
half share of this loss, $174.05, from the amount due respond- 
ent on another transaction. 


7. On or about January 24, 1956, respondent filed a claim 
with the originating carrier, Denver & Rio Grande Western 
R. R. Co., for $687.15 on car ART 28652. In June 1956, re- 
spondent received from the carrier $294.25. One-half of this 
amount, $147.12, is due and owing to complainant. 


8. The formal complaint was filed on January 17, 1957, 
which was within 9 months after the cause of action accrued. 
Respondent filed an informal complaint against complainant on 
October 5, 1955, which was within 9 months after respondent’s 
a'leged cause of action accrued. 
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CONCLUSIONS 


There is no dispute between the parties that they entered 
into a joint account contract on or about September 7, 1955, 
with respect to the onions in car ART 28652 and also that on 
June 22, 1956, the carrier paid part of the claim filed by re- 
spondent on this shipment. Complainant contends that he is 
entitled to one-half of the amount paid by the carrier because 
the joint account contract expressly provided that any profit 
would be divided equally. Respondent contends, however, that 
the contract expressly provided for respondent to retain any 
amount paid by the carrier for delay or mishandling in transit 
and that the amount paid was for delay in transit between 
shipping point and Chicago. 


The evidence establishes that the contract herein was made 
over the telephone by S. D. Monash and Jack Davis, respond- 
ent’s sales manager. Davis stated that in this conversation he 
told complainant that there might be a claim against the car- 
rier for delay in transit and that complainant said he was not 
interested in any claim but only in getting the onions at the 
lowest joint cost. Complainant denies that he was told of the 
possible claim or that he made the statement attributed to him. 


It further appears from the evidence that on September 15, 
1955, complainant advised respondent by telegram that the 
onions were affected by neck rot and to notify the original ship- 
per. On September 19, 1955, Jack Davis advised complainant 
to forward the Federal inspection and other necessary papers, 
and “whatever I will be able to accomplish I assure you will 
be done in all sincerity.” On January 23, 1956, complainant 
wrote respondent a letter reading, in part, as follows: 

“You were to file a claim for railroad salvage, and was 
to receive an allowance from the shipper, which were to 
split equally to lessen the deficit. 

“Please check your receipts and data for this sales and 
remit our share of the claim and allowances to which we 
are entitled by mail as soon as possible.” 


Respondent replied by letter dated January 24, 1956, that the 
shipper would not give any allowance and then stated: 
“We decided to file this claim as a chance claim, maybe 


some angel will come along or try and get something. You 
will find copy of the claim attached which we made up, 
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however if you think you can do as good or better maybe 
we would let your people file it.” 


Subsequently, respondent filed a claim with the carrier. In 
a letter dated November 13, 1956, complainant asked the car- 
rier whether the claim had been paid, adding that he had not 
been able to get this information from respondent. On Novem- 
ber 20, 1956, the carrier wrote complainant that it had paid 
$294.25. In a letter to respondent dated November 26, 1956, 
complainant requested payment of one-half of the amount paid 
on the claim. 


Respondent urges that its contention is supported by com- 
plainant’s letter of January 23 in that reference is made therein 
to railroad salvage and an allowance from the shipper but not 
to a claim for delay or mishandling in transit. However, an 
equally plausible explanation is that in a preceding conversa- 
tion they had discussed only a claim for salvage in connection 
with the six bags rejected to the carrier by complainant and 
had not yet considered other possible liability of the carrier. 
This latter explanation is supported by the tenor of respond- 
ent’s letter of January 24, 1956. No mention is made therein 
to a possible claim for delay or mishandling in transit. Fur- 
thermore, the suggestion that complainant file the claim indi- 
cates that the claim when filed would be for the benefit of the 
joint account, not respondent alone. 


Respondent had the burden of proving its contention that it 
was expressly agreed complainant was not to share in any 
recovery from the carrier for delay in transit. It is concluded 
that respondent has failed to sustain this burden. 


As to the amount received by respondent from the carrier, 
respondent alleged in its answer filed on February 20, 1957, 
that it received $294.25, less 25 percent for settlement. Since 
the carrier stated that it paid respondent $294.25 and respond- 
ent has not shown that it received a lesser amount, we can 
only conclude that complainant is entitled to one-half of $294.25, 
or $147.12. 


The substance of respondent’s counterclaim is that the ac- 
counting rendered by complainant in connection with the dis- 
position of the onions is not correct as to the number of bags 
dumped and the cost of repacking. Respondent contends that 
in the absence of a dump certificate complainant’s evidence is 
not sufficient to establish that 175 bags were dumped or that 











128 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 123 


the cost of repacking was $100. According to respondent, com- 
plainant should be held accountable for the 175 bags at $2.53 
per bag (should be $2.52), the average price per bag of the 
419 bags sold, or a total of $1,501.50 for 594 bags. From this 
total, respondent deducts all expenses claimed by complainant 
except $100 for repacking, which leaves a joint profit of $205.50. 
Respondent requested reparation for one-half of this profit, 
plus the deduction of $174.05 by complainant on a subsequent 
transaction, or a sum of $276.80. 

Although complainant did not obtain a dump certificate to 
substantiate the dumping of 175 bags, the preponderance of 
the evidence supports complainant’s accounting. Such evidence 
includes the Federal inspection showing that more than half 
the onions (393 bags) were 60 percent decayed; the state- 
ments of S. D. Monash and John Krelik, his salesman, that 
175 sacks of onions from car ART 28652 were found to be 
worthless in resorting and they were dumped; and the state- 
ment of complainant’s truck driver, William Cimino, that he 
hauled 175 sacks of onions to the city incinerator. 


In addition, official notice is taken of a letter sent to respond- 
ent by the Department on October 25, 1955. This letter reports 
the results of an investigation made by the Department on 
October 20, 1955, pursuant to the informal complaint filed by 
respondent on October 5, 1955. It appears from this letter that 
the investigator examined all available records in complainant’s 
office to determine the correct amount received for the load of 
onions and the number of bags lost in repacking. It is stated 
that such records indicated the sales began on September 9 
and ended on September 20, and 2 sacks of onions were lost 
in repacking on September 13 and 62 sacks were lost on Sep- 
tember 19, and that complainant stated the balance of 111 
sacks unsold on September 20 were dumped because decay was 
running so heavy it was not practicable to repack. The in- 
vestigator concluded in the letter that the repacking charge of 
$100 was not unreasonable and that the account sales was 
substantially correct. For the foregoing reasons, the counter- 
claim should be dismissed. 

The failure of respondent to pay to complainant $147.12 is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in that amount, with interest. 
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CONCLUSIONS 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $147.12, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1956, until paid. The counterclaim is hereby dismissed. 


The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5363) 


CooNEY & KORSHAK v. READI FROZEN Foops, INc. PACA Docket 
No. 7184. Decided February 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Wickman Traffic Service, of Chicago, Illinois, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on October 22, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,184.68, which is alleged to be the balance due in connection 
with the sale of a carload of onions by complainant to respond- 
ent on or about June 28, 1957. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on November 5, 1957. 
A copy of the formal complaint and a copy of the report of 
investigation weer served upon respondent on November 9, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
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of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Theodore S. Korshak, doing 
business as Cooney & Korshak, whose address is 216 South 
Water Market, Chicago 8, Illinois. 


2. Respondent, Readi Frozen Foods, Inc., is a corporation 
whose address is Post Office Box 1940, Savannah, Georgia. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 28, 1957, in the course of interstate 
commerce, complainant sold to respondent 600 bags of Jumbo 
Yellow California onions at $3.15 per bag or a total purchase 
price of $1,890 delivered Savannah, Georgia. 


4, On or about June 28, 1957, complainant diverted to re- 
spondent at Savannah, Georgia, car RD 14839 which had been 
shipped from Stockton, California, on June 21, 1957, and which 
contained onions meeting the specifications of the contract. 
Upon arrival of the shipment at destination, respondent ac- 
cepted the onions. 


5. The purchase price of the carload of onions is $1,890. 
Respondent has paid freight charges thereon in the amount of 
$705.32, leaving a balance of $1,184.68 due complainant by re- 
spondent on the transaction. 


6. The formal complaint was filed on October 22, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
balance due in connection with the purchase of the carload of 
onions is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,184.68 with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,184.68, with interest there- 
on at the rate of 5 percent per annum from August 1, 1957, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5364) 


JOSEPH KASTON & SONS v. READI FROZEN Foops, INc. PACA 
Docket No. 7190. Decided February 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on October 18, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,292.70 which is alleged to be the balance due in connection 
with the sale of a carload of onions sold by complainant to 
respondent on July 5, 1957. 

A copy of the report of investigation prepared by the De- 
partment and a copy of the formal complaint were served upon 
respondent on November 1, 1957. On that same date a copy 
of the report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Kaston, 
Alvin Kaston and Richard Kaston, doing business as Joseph 
Kaston & Sons, whose address is 948 Ralph Avenue, Brooklyn, 
New York. 


2. Respondent, Readi Frozen Foods, Inc., is a corporation 
whose address is Post Office Box 1940, Savannah, Georgia. At 
the time of the transaction involved herein respondent was 
licensed under the act. 


8. On or about July 5, 1957, in the course of interstate 
commerce, complainant sold to respondent 600 bags of onions, 
at $3.20 per bag, or a total purchase price of $1,920, delivered 
Savannah, Georgia. 


4. On or about July 5, 1957, complainant diverted to re- 
spondent at Savannah, Georgia, car SFRD 20343 which had 
been shipped from loading point in the State of California, on 
July 3, 1957, and which contained onions meeting the specifi- 
cations of the contract. Upon arrival of the shipment at des- 
tination, respondent accepted the onions. 


5. The purchase price of the carload of onions is $1,920. 
Respondent has paid freight charges thereon in the amount of 
$627.30, leaving a balance of $1,292.70 due complainant by re- 
spondent on the transaction. 


6. The formal complaint was filed on October 18, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
balance due in connection with the purchase of the carload of 
onions is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,292.70, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,292.70, with interest there- 
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on at the rate of 5 percent per annum from August 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5365) 


KENYON BAILEY PRODUCE, INC. v. DILLARD BROTHERS. PACA 
Docket No. 7181. Decided February 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 21, 1957. 
The formal complaint was filed on September 24, 1957. Com- 
plainant seeks an award of reparation in the amount of $3,571, 
which is alleged to be the unpaid balance of the purchase price 
of eight truckloads of cabbage sold to respondent during De- 
cember 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 1, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Kenyon Bailey Produce, Inc., is a corpora- 
tion whose address is Post Office Box 272, Elizabeth City, North 
Carolina. 


2. Respondent is a partnership composed of James Alex- 
ander Dillard and Henry Edward Dillard, doing business as 
Dillard Brothers, whose address is 1050 Murphy Avenue, S.W., 
Atlanta, Georgia. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold 
to respondent eight truckloads of cabbage. The dates of sale, 
number of bags and crates, and prices f.o.b. shipping point 
were as follows: 


Number of 
Date Units Unit Price Price 
1956 
Dec. 3 319 bags $1.10 per bag $ 350.90 
Dec. 5 aa Lo. 548.55 
107)” 1.05 112.35 
Dec. 7 308 ” 1.10 338.80 
Dec. 8 603 ” 1.10 663.30 
30 crates -75 22.50 
Dec. 10 625 bags 1.10 687.50 
Dec. 14 $25.” .95 308.75 
Dec. 17 961-'“” 95 833.45 
Dec. 28 ati...” .90 279.90 


$3,646.00 
Dec. Freight advanced by complainant 25.00 


Total $3,671.00 


4. Eight lots of cabbage meeting the terms of the contracts 
were shipped by truck from Elizabeth City, North Carolina, to 
respondent at Atlanta, Georgia, on the dates and in the quan- 
tities shown in Finding of Fact No. 3, and were accepted by 
respondent. 


5. The total purchase price of the eight truckloads of cab- 
bage, including $25 freight advanced, is $3,671, of which amount 
only $100 has been paid, leaving a balance of $3,571 due and 
owing complainant from respondent. 


6. The informal complaint was filed on June 21, 1957, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the eight truckloads of cabbage 
is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $3,571, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,571, with interest thereon 
at the rate of 5 percent per annum from January 1, 1957, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5366) 


THOMAS E. MOORE v. MILES M. PINCKNEY PRODUCE COMPANY. 
PACA Docket No. 7103. Decided February 13, 1958. 


Failure to Pay—Admission of Liability 


Financial inability is not an adequate defense and respondent is ordered to 
pay to complainant the amount requested. 


Mr. Henry J. Ridgely, of Dover, Delaware, for complainant. Respondent pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 1, 1957, complain- 
ant seeks to recover the sum of $1,241.25, alleged to be the 
purchase price of the two truckloads of potatoes sold and de- 
livered to respondent in October and November 1956. 


A copy of the formal complaint and a copy of the report of 
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investigation made by the Department were served upon re- 
spondent on August 5, 1957. On the same date, a copy of the 
report of investigation was served upon complainant’s attorney. 
Respondent’s answer to the complaint was filed on August 20, 
1957. Respondent does not deny the indebtedness and claims 
only a lack of funds and business losses as a defense for non- 
payment. 

An oral hearing was not requested and the issues were sub- 
mitted under the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant requested that the verified complaint 
with attached exhibits be considered as his opening statement. 
Respondent did not file an answering statement. On or about 
December 2, 1957, complainant notified the Department that 
he had received a remittance of $100 from respondent, which 
would reduce the amount of complainant’s claim to $1,141.25. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas E. Moore, whose 
address is P. O. Box 729, Dover, Delaware. 


2. Respondent is an individual, Miles McSweeney Pinckney, 
doing business as Miles M. Pinckney Produce Company, whose 
address is State Farmers Market, Columbia, South Carolina. 
At the time of these transactions, respondent was licensed 
under the act. 


8. On or about October 2, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
650 50-lb. bags U. S. No. 1, Size A, Katahdin potatoes, at $2.35 
per cwt. delivered Columbia, South Carolina, or for a total 
price of $763.75. 


4. On or about November 16, 1956, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent 650 50-Ib. bags U.S. No. 1, Size A, Katahdin potatoes, 
at $2.15 per cwt., for a total price of $698.75, f.o.b. Long Island, 
New York. 


5. Complainant shipped on October 2, 1956, from loading 
point in the State of Delaware to respondent at Columbia, South 
Carolina, a truckload of potatoes meeting the specifications of 
the contract of that date. 
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6. Complainant shipped on November 16, 1956, from loading 
point on Long Island, in the State of New York, to respondent 
at Columbia, South Carolina, a truckload of potatoes meeting 
the specifications of the contract of that date. 


7. Respondent accepted the two truckloads of potatoes in 
compliance with the contracts, but has failed to pay complain- 
ant the total agreed purchase price of the potatoes. 


8. Respondent paid freight of $221.25 on the first truck- 
load, leaving a balance due complainant on this load of $542.50. 
The total f.o.b. price of the second truckload is $698.75. Re- 
spondent has paid complainant $100, and there remains due 
and owing to complainant from respondent the sum of $1,141.25. 


9. An informal complaint was filed on February 13, 1957, 
which was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


There is no dispute between the parties to this proceeding. 
Respondent readily admitted his obligation to complainant for 
the amount claimed, and pleads only a lack of funds as his 
reason for not paying the purchase prices of the potatoes. 


As we have pointed out in previous decisions, a lack of funds 
and poor financial condition are not legal defenses for failure 
to pay for perishable agricultural commodities purchased and 
accepted under the act. Respondent’s failure to pay complain- 
ant the full purchase price of the two shipments of potatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,141.25, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,141.25, 
with interest thereon at the rate of 5 percent per annum from 
December 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 
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(No. 5367) 


RABIN SALES Co. v. MARION STEPLETON, JR., & COMPANY. PACA 
Docket No. 7195. Decided February 138, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. Hyde H. Murray, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 14, 1957, 
and the formal compaint was filed on May 17, 1957. Complain- 
ant seeks an award of reparation in the amount of $4,161.60, 
which is alleged to be the purchase price of a truckload of 
mixed produce sold to respondent on or about April 29, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on December 2, 1957. A copy of the report of in- 
vestigation was served upon complainant on November 30, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Rabin Sales Co., whose 
address is P. O. Box 7, Belle Glade, Florida. 


2. Respondent is an individual, Marion Stepleton, Jr., doing 
business as Marion Stepleton, Jr., & Company, whose address 
is 325 S. E. 8th Street, Fort Lauderdale, Florida. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 
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8. On or about April 29, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of mixed 
produce consisting of 200 hampers of Pole beans at $6.15 per 
hamper or $1,230, 114 hampers of Fancy YCN squash at $4.40 
per hamper or $501.60, and 300 bushels of Fancy peppers at 
$8.10 per bushel or $2,430, for a total purchase price of 
$4,161.60, f.o.b. shipping point. 


4. On or about April 29, 1957, complainant shipped to re- 
spondent from Plant City, Florida, to Houston, Texas, a truck- 
load of mixed produce meeting the specifications of contract. 


5. Respondent accepted the truckload of mixed produce but 
has paid only $1,519.08 thereon, leaving a balance of $2,642.52 
due and owing complainant. 


6. The formal complaint was filed on May 17, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Although the formal complaint alleges that respondent has 
failed to pay any part of the purchase price of the produce in 
question amounting to $4,161.60, the Department’s report of 
investigation, which was prepared subsequent to the filing of 
the complaint, reveals that respondent has paid to complainant 
the sum of $1,519.08, thereby leaving the sum of $2,642.52 due 
and owing complainant from respondent. 


Respondent’s failure to pay promptly to complainant the 
balance of the agreed purchase price of the shipment of beans, 
squash and peppers is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of 
$2,642.52, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,642.52, with interest 
thereon at the rate of 5 percent per annum from June 1, 1957, 
until paid. 
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The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5368) 


AMERICAN NATIONAL Foops, INC. v. JARSON & ZERILLI Co., INC. 
PACA Docket No. 7024. Decided February 19, 1958. 


Notice of Rejection Not Timely Given—Breach 
of Contract—Damages 


By failing to give a timely notice of rejection, respondent constructively ac- 
cepted the shipment and is liable for the contract price less any provable 
damages sustained because of a breach of contract on the part of com- 
plainant. 

Mr. Charles E. McClung, of Los Angeles, California, for complainant. Mr. 
Peter I. Chirco, of Detroit, Michigan, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on August 22, 1956, 
and the formal complaint was filed on March 22, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$2,146.90, which is alleged to be the loss sustained by reason 
of respondent’s rejection of 1,000 crates of plums contained in 
car PFE 8213. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 3, 1957. A copy of the report of investiga- 
tion was served upon complainant on May 6, 1957. 


Respondent’s answer, filed on May 14, 1957, admits that 
complainant tendered the contents of car PFE 8213 to it after 
arrival of said car in Detroit, but alleges that the contents of 
the car did not meet contract requirements on arrival in De- 
troit. It is further alleged that complainant was notified of this 
fact and was asked by respondent for an adjustment in price, 
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but that such request was refused by complainant, who diverted 
the car elsewhere. 


Respondent’s answer set forth a counterclaim, alleging that 
it bought a carload of plums, PFE 8789, from complainant on 
or about July 23, 1956; that the plums therein were not up to 
contract, resulting in a loss to respondent; and that the loss 
on car PFE 8789 should be allowed against any claim com- 
plainant might have against respondent for the contract price 
of the plums shipped in car PFE 8213. Complainant filed a 
reply to respondent’s counterclaim generally denying the alle- 
gations thereof. 

Although the amount in dispute exceeds $500, neither party 
requested an oral hearing and the issues are determined under 
the shortened method of procedure provided for in section 
47.20 of the rules of practice. Pursuant thereto, complainant 
and respondent requested that its complaint and answer be con- 
sidered as its opening and answering statement, respectively. 


FINDINGS OF FACT 


1. Complainant, American National Foods, Inc., is a cor- 
poration whose address is P. O. Box 3456, Terminal Annex, 
Los Angeles 54, California. At the time of the transactions 
involved here, complainant was licensed under the act. 


2. Respondent, Jarson & Zerilli Co., Inc., is a corporation 
whose address is Detroit Union Produce Terminal, Detroit, 
Michigan. At the time of the transactions involved herein, 
respondent was licensed under the act. 


8. On or about July 21, 1956, complainant contracted to sell 
to respondent one carload of approximately 1,000 crates of 
Santa Rosa plums, U. S. No. 1 grade, f.o.b. shipping point, 
Dinuba, California. The contract was negotiated by a broker, 
Larry Grantham, of 2135 Bedel Street, Visalia, California, who 
acted as buying agent for respondent. 


4, Pursuant to the contract, complainant diverted a rolling 
car, PFE 8789, to respondent at Detroit, Mhicigan, where it 
arrived and was accepted by respondent on or about July 28, 
1956. 


5. On the same day, July 28, 1956, respondent secured an 
inspection by the United Perishable Inspection Service on this 
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carload of plums. The certificate of inspection issued by the 
UPIS contained the following pertinent information: 


“Fairly good quality, aside from condition. Plums clean 
and fairly bright to bright; well formed. Average 4% 
defects. 


“Mostly firm ripe to ripe. Dark red color, many light red 
and 0 to 12% average 8% soft ripe, a few soft ripe peaches 
[sic] are slightly shrivelled. 0 to 6% average 3% Blue 
Mold decay.” 


6. On August 1, 1956, respondent obtained a Federal inspec- 
tion of car PFE 8789 at Detroit, with the certificate of inspec- 
tion showing, in part, the following results: 


“Quality: Stock mature and generally well formed. Grade 
defects from 2 to 9%, average 4% consisting chiefly of 
scars and old skin breaks. 


“Condition: Mostly firm ripe to ripe *** some firm with 
light red color. From 3 to 12%, average 7% soft, few 
of which are slightly shrivelled. Most samples 3 to 7%, 
many none, average 3% decay chiefly Blue Mold Rot *** 
1% damaged by skin breaks showing a light surface of 
green mold growth; 1% damaged by dark tan to brown 
skin discoloration. 


“Grade: Now fails to grade U. S. No. 1 only account of 
decay and soft. 


“Remarks: Detroit Fruit Auction Company catalogue 
shows above described lot consists of 1,000 crates which 
their records show was unloaded from car PFE 8789.” 


7. On or about July 23, 1956, in the course of interstate 
commerce, complainant contracted to sell to respondent 1,000 
crates of Santa Rosa plums, U. S. No. 1 grade, at $3.50 per 
crate for sizes 3 x 4’s, 3 x 4 x 4’s, and 4 x 4’s; and $3 per 
crate for sizes 3 x 4 x 5’s and 4 x 5’s. All prices were quoted 
f.o.b. shipping point, Dinuba, California, with an additional 
charge of $40 for precooling, for a total price of $3,231.50. 
The contract was negotiated by a broker, Larry Grantham, of 
2135 Bedel Street, Visalia, California, who acted as buying 
agent for the respondent. 


8. On or about July 23, 1956, pursuant to the foregoing 
contract, complainant diverted car PFE 8213, containing 1,000 
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crates of Santa Rosa plums, to respondent at Detroit, Michigan. 
The plums involved in this transaction were part of a lot placed 
in cold storage in June 1956 and under Federal-State inspection 
graded U. S. No. 1 at that time. The plums were loaded into 
car PFE 8213 on July 22, at Dinuba, California, and were not 
inspected at any time after leaving cold storage prior to reach- 
ing destination at Detroit. 


9. Car PFE 8213 arrived at destination, Detroit, Michigan, 
on July 29, 1956. An inspection of the cargo was made at 
respondent’s request on the same day by the United Perishable 
Inspection Service of Detroit, Michigan. The resulting certifi- 
cate of inspection contains the following notations: 


“Car: PFE 8213 

“Commodity: Plums 

“Pack: Tight 

“Fairly good quality aside from condition. Stock clean and 
bright, some fairly bright; well formed. Average 5% dis- 
colored brown areas or skin breaks. 


“Firm ripe to ripe, some hard red color, 30% light red 
color. From 0 to 20% average 10% soft ripe and dark 
red color, some of these are shrivelled at stem. 0 to 8% 
average 2% Blue Mold decay, all stages.” 


10. On August 1, 1956, respondent secured a Federal in- 
spection at Detroit, Michigan, of the plums contained in car 
PFE 8213. The material parts of the certificate of inspection 
having a bearing on the issues of this proceeding are as follows: 


“Condition of Load and Containers: ** 9 and 10 layers. 
“Condition of Pack: Generally tight ** 

“Temperature of Product: At doorway top 44 degrees, bot- 
tom 37 degrees F. 

“Quality: Stock mature and generally well formed. Grade 
defects from 3 to 10%, average 6% consisting mostly of 
scars, some old skin breaks and misshapen. *** Most 
samples 3 to 9%, many 12 to 20%, average approximately 
9% soft, some of which are slightly shrivelled and discolored. 
In half of samples 2 to 4%, many none, few 8%, average 
2% decay, chiefly Blue Mold Rot mostly accompanied by 
heavy bluish green mold growth, few showing white mold. 
2% damaged by dark tan to brown skin discoloration; 1% 
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damaged by skin breaks showing a light surface of green 
mold growth. 


“Grade: Now fails to grade U. S. No. 1 only account of 
soft and decay. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers of load.” 


11. Following its inspections of the contents of car PFE 
8213, respondent requested that complainant make an adjust- 
ment in the purchase price. Complainant refused to make the 
adjustment and diverted the shipment to a third party, De- 
ciduous Fruits, of New York City, for resale. 


12. Net receipts realized from the resale of the plums con- 
tained in car PFE 8213 totaled $1,146.16, or $2,085.34 less than 
the contract price. No other payment has been made to com- 
plainant in connection with this transaction. 


13. The formal complaint was filed on March 22, 1957, which 
was within 9 months after the alleged cause of action stated 
therein accrued. An informal complaint covering the counter- 
claim was filed on February 7, 1957, which was within the 9 
months after the alleged cause of action stated therein accrued. 


CONCLUSIONS 


The first issue to be decided in this proceeding is whether 
the plums in car PFE 8213 were accepted on arrival at destina- 
tion, Detroit, Michigan, by respondent. 


Section 46.2(s) of the regulations (7 CFR 46.2(s)) set forth 
in pertinent part below, provides with respect to acceptance: 


“ ‘Acceptance’ includes any action by a purchaser which is 
inconsistent with the rejection of produce. (1) Failure of 
the purchaser to notify the seller within a reasonable time, 
as defined in paragraph (r) of this section, that he rejects 
the produce; (2) Failure of the purchaser to apply for 
Federal inspection of the produce within a reasonable time, 
as defined in paragraph (r) of this section and to take 
action to notify the seller of his rejection of the produce 
within an hour after he has received either an oral or a 
written report of the results of such inspection; ***.” 


“Reasonable time” is defined (7 CFR 46.2(r)), in part 
material, as follows: 
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“‘Reasonable time’ *** means, with respect to rail ship- 
ments, not to exceed 24 hours after receipt of notice of 
arrival of the produce, *** unless the purchaser applies for 
Federal inspection ***,” 


Car PFE 8213 arrived at contract destination, Detroit, Michi- 
gan, on July 29, 1956, where an inspection was made of the 
plums in the car on that date by the United Perishable In- 
spection Service of Detroit, a private inspection firm. Respond- 
ent failed to reject the shipment or to apply for Federal in- 
spection within 24 hours after notice of arrival of the ship- 
ment. Applying the regulations as quoted, it is, therefore, con- 
cluded that respondent accepted the plums contained in car 
PFE 8213. Having accepted the shipment, respondent became 
liable to complainant for the purchase price, less any provable 
damages sustained by respondent as the result of breach of 
contract on the part of complainant. Piazza Company V. J. Bere 
Fruit Company, 13 A.D. 400. 


The next issue to be decided, therefore, is whether the plums 
in car PFE 8213 were U. S. No. 1 at shipping point, Dinuba, 
California, on July 22, 1956, as required by the terms of the 
contract between the parties. 


The United States Standards for plums (7 CFR 51.1521 et 
seq.) provide with respect to the U. S. No. 1 grade: 


“U. S. No. 1 shall consist of plums *** which are well 
formed, mature but not overripe or soft ***, and which 
are free from decay *** and from damage caused by 
broken skins, *** and sunburn *** ... 


“(a) In order to allow for variation incident to packing, 
not more than a total of 10 percent, by count, of the fruit 
in any lot may fail to meet the requirements of this grade 
for defects other than color and size and not more than 
*** 5 percent, by count, may be allowed for defects caus- 
ing serious damage, and not more than *** 1 percent may 
be allowed for decay. 


“Damage: ‘Damage’ means any injury or defect which 
materially affects the appearance or edible or shipping 
quality of the fruit.” 
The exact grade of the plums contained in car PFE 8212 on 
the date of billing is not known, since no inspection was made 
of them on that date. We do know, however, that this carload 
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was a portion of a lot which had been inspected in the cooler 
and graded U. S. No. 1 at the time of storing during the latter 
part of June 1956. This fact is evidenced by a letter from 
the Federal-State inspection service in California which states 
that all the plums put into the cooler at this time graded U. S. 
No. 1. This inspection is of very little value, however, since 
it was made three weeks prior to billing. It is possible, if not 
probable, that the plums deteriorated to such an extent that 
they would not have met the requirements for U. S. No. 1 
grade at date of billing. 


The certificate evidencing the inspection secured on this car- 
load of plums at Detroit on August 1, 1956, was not put in 
evidence by the parties, but official notice is taken of its con- 
tents since it is a part of the records of the Department. This 
inspection showed permanent grade defects averaging 6% and 
condition factors averaging 14%, for a total of 20% for all 
defects. This means that at the time of storage permanent grade 
factors which do not change with the passage of time were 
present in the plums to the extent of 6%. By simple arithmetic, 
it can be seen that at date of billing more than three weeks 
later, if the plums had more than 4% other defects at shipping 
point they would not have met contract requirements. While 
we do not know what percent of damage was present in the 
load at shipping point, we do know that 10 days later the dam- 
age recorded by the Federal inspection of August 1 revealed 
that the allowable tolerance for all defects was exceeded by 
10%. If such defects occurred in transit, then the shipment 
was not in suitable shipping condition at the time of billing 
at Dinuba, California. If the damage did not occur in transit, 
then obviously the shipment was not U. S. No. 1 grade at the 
time it was billed, and the plums did not meet contract terms. 
It is therefore concluded that the shipment did not conform 
to the terms of the contract and constituted a breach of con- 
tract between the parties, for which respondent may claim such 
damages as are shown to have resulted from the breach. 
Piazza Company V. J. Bere Fruit Company, supra. 


Where the receiver, as here, has accepted the goods, the 
proper measure of damages is the difference between the value 
of the goods actually delivered at the time of delivery to the 
buyer, and the value the goods would have had at that time 
if they had met the specifications and warranties of the con- 
tract. Corte & Sons v. Lerner & Son, 14 A.D. 320. In absence 
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of other evidence, the f.o.b. contract price, plus freight, may be 
accepted as evidence of the value of plums meeting the speci- 
fications and warranties of the contract. Respondent, however, 
has offered no evidence to show the other necessary element 
of the rule of damages stated above, namely: the value of the 
plums actually delivered to it at Detroit on July 28, 1956. As 
the party claiming such damages, the burden of proof rests 
upon respondent to show such value and to prove its damages 
by a preponderance of the evidence. This burden of proof has 
not been sustained. Nominal damages of one dollar are there- 
fore allowed respondent in recognition of complainant’s breach 
of contract, with the amount being restricted for lack of proof 
by respondent of greater damages. Respondent therefore owes 
complainant the contract price of the plums, $3,231.50, less 
nominal damages of one dollar ($1), less the net sum of 
$1,146.18 realized on resale, for a total sum due and owing 
complainant of $2,084.32. Failure of respondent to pay to com- 
plainant this sum is a violation of section 2 of the act. Repa- 
ration in the sum of $2,084.32, with interest, should be awarded 
to complainant. 


The last question presented in this proceeding is whether the 
counterclaim contained in respondent’s answer of May 14, 1957, 
was timely filed. The cause of action accrued to respondent 
on July 28, 1956, the date that it accepted the shipment and 
discovered the alleged breach of contract. The report of in- 
vestigation contains a letter from respondent addressed to the 
Regulatory Division of the Department, filed on February 7, 
1957, which contains respondent’s counterclaim couched in in- 
formal language. This informal counterclaim was filed within 
9 months after the cause of action accrued and is therefore 
deemed acceptable as fulfilling the requirements imposed by the 
act with respect to the time limits provided for filing. 


Respondent has the burden of showing, by a preponderance 
of the evidence, the terms of the contract, complainant’s breach 
of such contract, and the resulting damages, if any, sustained 
by respondent. Respondent did not allege or prove the pur- 
chase price or other terms of the contract. There is an allega- 
tion, but no proof, of breach. Furthermore, respondent in its 
answer alleged damages of $1,870.60 but presented no evidence 
to show how such damages were computed or that such dam- 
ages were sustained. It is therefore concluded that respondent 
has failed to sustain the burden of proof with respect to its 
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counterclaim. Accordingly, the counterclaim should be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,084.32, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1956, until paid. 


The counterclaim is dismissed. 
The facts and circumstances should be published. 
Copies hereof shall be served on the parties. 


(No. 5369) 


THE BROOKS CUMMING COMPANY v. A. G. SHORE COMPANY. 
PACA Docket No. 6970. Decided February 19, 1958. 


Failure to Sustain Burden of Proof—Dismissal 


Complainant failed to sustain the burden of proving the allegations of the 
complaint and the complaint is dismissed. 


Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on November 26, 1956. 
Complainant seeks an award of reparation in the amount of 
$509.60, which is alleged to be the purchase price of 144 crates 
of cantaloups sold to respondent in September 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on January 15, 1957. On 
that same date, a copy of the report of investigation and a 
copy of the complaint were served upon respondent. It appears 
from the report of investigation that, subsequent to the filing 
of the complaint, respondent paid complainant $69.52, thereby 
reducing complainant’s claim to $440.08. 
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Respondent filed an answer on March 4, 1957, denying that 
he agreed to purchase cantaloups from complainant. Respond- 
ent alleges that he negotiated the sale of one-half of a carload 
of cantaloups by complainant to a purchaser; that respondent 
did not have a purchaser for the remaining 144 crates of can- 
taloups in the car and, therefore, he asked complainant to in- 
voice them to respondent; and that it was understood that re- 
spondent would sell the cantaloups in transit, invoice the buyer 
or buyers, and collect the purchase price or prices. Further, 
respondent denies that the cantaloups were of the grade or 
size represented and denies any liability to complainant in excess 
of the net proceeds of $69.52 realized from the sale of the can- 
taloups, which amount was paid to complainant. 

Since the amount claimed did not exceed $500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to such 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 


in reply. 


FINDINGS OF FACT 


1. Complainant, The Brooks Cumming Company, is a cor- 
poration whose post office address is Box 588, Santa Maria, 
California. 


2. Respondent is an individual, A. G. Shore, doing business 
as A. G. Shore Company, whose post office address is Box 931, 
Winston-Salem, North Carolina. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about September 7, 1956, in the course of interstate 
commerce, respondent acted as broker in negotiating the sale 
by complainant to W. R. Vernon Produce Co., Winston-Salem, 
North Carolina, of 144 crates of B. C. brand, size 36, canta- 
loups, in car PFE 91577, at $3.50 per crate f.o.b. Los Banos, 
California, plus $20 for top-ice. Respondent advised complain- 
ant that he would sell the other 144 crates of cantaloups in the 
car in transit. 


4. Car PFE 91577 was shipped from Los Banos on Sep- 
tember 7, 1956, and arrived at Winston-Salem, North Carolina, 
on September 17, 1956. Respondent ordered a Federal inspec- 
tion which was made on the day of arrival. The inspection was 
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restricted to the condition of the cantaloups in the top layer of 
the load. The certificate reads in part as follows: 


“Stock mostly firm and turning yellow, ground color gen- 
erally yellow to turning yellow. Range generally 2 to 6 
melons per crate, slightly spongy and flabby average 12%. 
Some melons noted showing surface mold. No decay.” 


5. Respondent notified complainant of the result of fore- 
going inspection and that neither he nor W.R. Vernon Pro- 
duce Co. would accept their portion of the carload because 
of the condition of the melons. Subsequently, the melons were 
accepted and disposed of. W. R. Vernon Produce Co. paid 
complainant the purchase price of its portion of the load, $524, 
and complainant granted an allowance of 50 cents per crate, 
or $72. Respondent paid complainant $69.52, the net proceeds 
realized from sale of the cantaloups. 


6. The formal complaint was filed on November 26, 1956, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


There is no dispute that complainant sold 144 crates of can- 
taloups in car PFE 91577, through respondent, as broker, to 
W. R. Vernon Produce Co. and that this buyer paid complain- 
ant for these cantaloups. The controversy here concerns the 
other 144 crates of cantaloups shipped in the same car. Com- 
plainant contends that it sold these cantaloups to respondent 
at $3.50 per crate, f.o.b. shipping point, less brokerage of 10 
cents per crate, plus $20 for precooling and top-ice. Respondent 
contends, however, that he was to dispose of them in transit 
as broker for complainant. 


If there was a sale, it was entered into in a conversation be- 
tween Ross Brooks, of complainant, and Kenneth Bobbitt, of 
respondent, on September 7, 1956. Complainant submitted no 
evidence as to the substance of this conversation. Bobbitt stated 
that the conversation was as follows: 


“T called Brooks Cumming Company on or about September 
7, 1956, and advised them that I had an order from W. R. 
Vernon Produce Company, Winston-Salem, N. C., for %4 
car top label jumbo 36 size cantaloupes. I told shipper I 
did not have an order for the other one-half of car but 
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that it would be sold in transit, as we had done on previous 
cars. This was agreeable with shipper. 

“To the best of my recollection no mention, or agreement, 
was made as to any purchase by us of the other % of the 
cantaloupes.” 

This version of the conversation is consistent with the brok- 
er’s memorandum of sale dated September 7, 1956, which re- 
spondent prepared and sent to complainant. The memorandum 
states that 144 crates of cantaloups in car PFE 91577 were 
sold by respondent for the account of complainant to W. R. 
Vernon Produce Co. at $3.50 per crate f.o.b. Under “Special 
Agreement, if any,” is stated “Other % car to be sold in 
transit.” Complainant took no exception to this memorandum. 


Complainant submitted with its complaint a broker’s memo- 
randum of sale dated September 6, 1956, which it urges was 
the memorandum of sale in this transaction. It is clear to us 
that this memorandum concerns a prior transaction. 


Complainant next urges that Bobbitt’s statement is inconsistent 
with the two documents upon which complainant relies to sup- 
port its contention. The first document is a telegram, dated 
September 7, 1956, sent by complainant to respondent, which 
reads as follows: 

“SHIPPED TODAY FOR VERNON AND YOURSELVES 
STRAIGHT CAR BC BRAND 36S INVOICING 3.50 FOB 
ICE EXTRA ROUTING SP DRG MP SOUTHERN PFE 
91577 KEEP WORKING ON TWO ROLLERS BC BRAND 
36S OUT 5TH AN 6TH” 


The second document is an invoice dated September 11, 1956, 
which complainant sent to respondent. This invoice recites that 
144 crates of cantaloups were sold to respondent at “$3.40 net 
f.o.b.,” plus precooling and top-ice of $20, or a total of $509.60. 
There is no evidence to show that respondent took exception 
to this invoice. 

Complainant had the burden of proving by a preponderance 
of the evidence that respondent agreed to purchase the 144 
crates of cantaloups. On the basis of the evidence submitted, 
it is concluded that complainant has failed to sustain this bur- 
den. The complaint should be dismissed. 
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ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5370) 


SALINAS VALLEY VEGETABLE EXCHANGE v. GOLDSTEIN AND PROo- 
caccl. PACA Docket No. 6607. Decided February 20, 1958. 


Failure to Prove Allegations of Complaint— 
Dismissal—Counterclaim—Breach of 
Warranty—Damages 


The evidence of record is insufficient to prove complainant’s allegations and 
the complaint is dismissed. Respondent is awarded reparation for dam- 
ages sustained because of a breach of warranty on the part of com- 
plainant. 


H. P. Parker & Son, of Alhambra, California, for complainant. Mr. Erwin 
Pincus, of Philadelphia, Pennsylvania, for respondent. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 9, 1955. 
Complainant seeks reparation in the amount of $2,733.05, which 
is alleged to be its damage caused by respondent’s failure and 
refusal to accept delivery of lettuce contained in cars PFE 
46584 and PFE 55732, sold to respondent in February and 
March 1955. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
September 19, 1955. A copy of the report of investigation was 
served upon complainant on September 20, 1955. On October 
17, 1955, respondent filed an answer and counterclaim. 


In its answer respondent generally denied liability and alleged 
that complainant failed to ship lettuce complying with contract 
specifications. 


In the counterclaim, respondent alleges that in February 
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1955, complainant had agreed to give respondent the sum of 
$2,000 in cash and/or allowances or reductions in price on 
future shipments in consideration of claims which respondent 
had against complainant for losses suffered on two shipments 
of lettuce received from complainant in January 1955. Respond- 
ent alleged that pursuant to this contract it agreed to purchase 
lettuce contained in cars PFE 46584, PFE 55105 and PFE 
557382, but that said lettuce, when shipped by complainant, 
failed to meet contract specifications. Respondent seeks repa- 
ration in the amount of $3,898.49. 


An oral hearing was held in Philadelphia, Pennsylvania, on 
December 4, 1956. Although due and proper notice of the date, 
time, and place of said hearing had been given to the parties, 
complainant failed to appear at said hearing. Respondent ap- 
peared and presented its testimony and evidence relating to 
the complaint and counterclaim. Sol B. Goldstein, a partner 
in respondent firm, and Louis D. Goldstein, an employee of 
said firm, testified in behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Salinas Valley Vegetable Exchange, is a 
partnership consisting of Takeo Yuki and Thomas M. Bunn 
whose address is P. O. Box 247, Salinas, California. At the 
time of the transactions herein, complainant was licensed under 
the act. 


2. Respondent, Goldstein and Procacci, is a partnership com- 
posed of Sol B. Goldstein, Nettie Goldstein, and Anthony S. 
Procacci whose address is Produce Building, Philadelphia, Penn- 
sylvania. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about March 1, 1955, in the course of interstate 
commerce, respondent purchased from complainant 640 cartons 
of U.S. No. 1 lettuce, 2-dozen size, at $2.75 per carton, f.o.b. 
Salinas, California. 


4. This lettuce was shipped to respondent in car PFE 55105 
and upon arrival at destination failed to meet contract speci- 
fications in that it was not 2-dozen size. However, the lettuce 
was accepted by respondent. 


5. On or about March 2, 1955, in the course of interstate 
commerce, respondent purchased from complainant a carload of 
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640 cartons of U.S. No. 1 lettuce, 2-dozen size, Standard Pack, 
at $2.75 per carton, plus precooling charges of $96, a total of 
$1,856, f.o.b. Salinas, California. 


6. This lettuce was shipped to respondent in car PFE 46584 
and arrived at destination on or about March 14, 1955, at 4:45 
a.m. Respondent complained to complainant that the lettuce 
was undersize and underweight and failed to comply with con- 
tract specifications which required 2-dozen size lettuce. In 
addition, said lettuce was considerably affected with tipburn and 
decay. Complainant and respondent agreed to a mutual rescis- 
sion of their contract as to this lettuce. Pursuant to this agree- 
ment, complainant diverted and sold said lettuce in another 
market, 


7. On or about March 9, 1955, in the course of interstate 
commerce, respondent purchased from complainant 640 cartons 
of U.S. No. 1 lettuce, 2-dozen size, Standard Pack, at $2.50 per 
carton, f.o.b. Salinas, California. This lettuce was shipped to 
respondent in car PFE 55732; however, it was diverted from 
respondent by complainant before arriving at destination. 


8. The complaint was filed on September 9, 1955, which 
was within 9 months after accrual of the alleged causes of 
action therein. The counterclaim was filed on October 17, 1955, 
which was within 9 months after accrual of the causes of action 
therein. 


CONCLUSIONS 


In the complaint filed herein, complainant seeks reparation 
in the amount of $2,733.05. This sum is alleged to be the bal- 
ance due on the purchase price of two carloads of lettuce which 
were sold and shipped to respondent in cars PFE 46584 and 
PFE 55732. Respondent filed an answer in which it generally 
denied liability. Since the amount sought as reparation ex- 
ceeded $500, the matter was set down for oral hearing and the 
parties were duly notified of the date, time, and place of said 
hearing. However, complainant failed to appear at said hear- 
ing to prosecute its complaint. Accordingly, the only evidence 
in support of the allegations of the complaint is that contained 
in the report of investigation which, under the rules of prac- 
tice, is automatically a part of the evidence in these proceed- 
ings. A review of the material in the report of investigation 
reveals that such evidence is composed of unsworn letters sent 
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to the Department during the informal stages of this proceed- 
ing. In our opinion, this evidence is not substantial enough to 
support or prove the allegations of the complaint and we must 
conclude, therefore, that complainant’s complaint as to the let- 
tuce in cars PFE 46584 and PFE 55732 should be dismissed. 


In its counterclaim, respondent alleges that sometime prior 
to the transactions involved herein, it purchased and received 
from complainant two loads of lettuce which arrived in poor 
condition causing respondent to sustain losses thereon in excess 
of $2,000. Respondent alleges that complainant agreed to make 
up these losses to respondent and that an oral contract was 
entered into whereby complainant agred to make an allowance 
or to deduct a certain amount from the purchase price of each 
load of lettuce thereafter purchased by respondent until the 
$2,000 had been reimbursed to respondent. If this sum had 
not been paid to respondent in the form of such allowances or 
deductions before a set time, then complainant would pay to 
respondent, in cash, any remaining balance. 


Although this contract allegedly was based on past transac- 
tions involving perishable agricultural commodities, the sub- 
stance of the contract itself is entirely separate and distinct 
from any transactions in such commodities. In effect, the 
alleged conitract calls for payment of a sum of money either 
in the form of allowances or in cash. It is our conclusion that 
such a contract does not come within the definition of a trans- 
action in perishable agricultural commodities under the act and 
is not within the jurisdiction of the Secretary. An action on 
this contract, therefore, cannot be maintained before the Sec- 
retary and the counterclaim as to this action must be dismissed. 

In its counterclaim, respondent also alleged that it purchased 
two carloads of lettuce from complainant and that under the 
contract the lettuce was to be U.S. No. 1 grade, 2-dozen size. 
However, both the broker’s telegram confirming the transac- 
tions and the invoice rendered by complainant refer to the 
quality of the lettuce as “Goldstar brand.” Sol Goldstein testi- 
fied that “Goldstar” is one of the brands used by complainant 
and represents their best quality of lettuce. The evidence indi- 
cates that complainant used the Goldstar label for its U.S. No. 1 
grade and better lettuce and other labels for lettuce of Jesser 
quality. On the basis of the evidence of record, it is our con- 
clusion that the contracts of the parties involving the two loads 
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of lettuce in question contemplated that said lettuce be U.S. 
No. 1 grade. 

One further comment is necessary before we discuss the 
merits of respondent’s allegations concerning the two carloads 
of lettuce in the counterclaim. Respondent alleges that when 
it purchased this lettuce, complainant, pursuant to the contract 
previously discussed, gave it an allowance or reduction in the 
purchase price. However, in view of our conclusions as to the 
above discussed contract and the fact that complainant invoiced 
respondent at the so-called reduced prices, we will consider the 
reduced prices as the actual purchase price of the lettuce in- 
volved herein. These reduced prices are not, in fact, in dispute. 

On or about March 1, 1955, respondent purchased from com- 
plainant a carload of U.S. No. 1 lettuce, 2-dozen size, at $2.75 
per carton plus cooling charges of $96, a total of $1,856, f.o.b. 
Salinas, California. The lettuce was shipped in car PFE 55105 
and arrived at destination, Philadelphia, Pennsylvania, on March 
10, 1955, at 4:25 a.m. Respondent accepted the lettuce; how- 
ever. it immediately complained to its buyer, G. A. Moller, 
concerning its size. The lettuce was federally inspected on 
March 15, 1955, and was certified, in part, as follows: 

“Quality: Generally fairly well trimmed. Outer leaves 

green color. 96% hard to firm, 4% fairly firm heads. 2% 

grade defects. 

“Size: Fairly uniform sizing in cartons. 

“Condition of Pack: Generally 2 inches slack in layers. 

Range 30 to 34, average 32 pounds gross weight. 

“Condition: Heads are fresh and crisp, less than 1% decay 

affecting 1 to 2 outer head leaves. 

“Grade: U. S. No. 1 Quality but fails to meet ‘Pack’ re- 

quirements of U. S. Standard Pack.” 
When we take into consideration the 2-inch slack in the layers 
and the low average weight and the fact that the lettuce was 
96% hard to firm and uniform in size, it is fairly clear that the 
lettuce in this car, PFE 55105, was not 2-dozen size as required 
by the contract. Accordingly, there was a breach of warranty 
by complainant as to the size of the lettuce. 


Since the lettuce was accepted, respondent is entitled to dam- 
ages caused by complainant’s breach of warranty. The measure 
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of damages in this case is the difference between what the value 
of the lettuce would have been had it arrived at destination 
and complied with contract specifications, and the value of the 
lettuce which was delivered in fact. The lettuce arrived at 
destination on March 10, 1955, at 4:45 a.m., too late for the 
market of March 10, but in time for the market of March 11. 


The Federal-State Market News Service Report for Phila- 
delphia, Pennsylvania, for March 11, 1955, of which we take 
official notice, reports that California lettuce, 2-dozen size, dry 
pack, fair to good quality and condition, was selling in joblot 
quantities for $3.50 to $4.50 and ordinary quality and condition 
for $3. Taking the lowest quoted joblot price of the fair to 
good quality lettuce as representing the carlot price, we con- 
clude that the value at destination of the lettuce involved herein, 
if it had complied with contract requirements, is $3.50 per 
carton, or $2,240 for the carload of 640 cartons. 


We have found that the lettuce in question was not in fact 
2-dozen size. However, since there was only a two-inch slack 
in the layers, it is obvious that the lettuce was larger than the 
next smaller, 214-dozen size. The above Federal-State Market 
News Service Report for March 11, 1955, reports that 2-dozen 
size lettuce, ordinary quality and condition, was selling in job- 
lot quantities for $3. This is 50 cents under the $3.50 price of 
lettuce of fair to good quality and condition. Since the lettuce 
involved herein was only slightly smaller than 2-dozen size and 
was 96% hard to firm and U.S. No. 1 grade, we believe that 
its value was at least the same as lettuce of 2-dozen size, ordi- 
nary quality and condition, i.e. $38. Accordingly, this sum is 
accepted as representing the value of the lettuce delivered to 
respondent. The value of the carload of 640 cartons of lettuce 
delivered to respondent is, therefore, $1,920. 

The difference between $2,240, the value of the lettuce if it 
had met contract specifications, and $1,920, the value of the 
lettuce actually delivered to respondent, is $320. 

The second car of lettuce on which respondent seeks repara- 
tion in its counterclaim is car PFE 46584. Respondent pur- 
chased this car of lettuce on March 2, 1955. It arrived at des- 
tination on March 14, 1955. It is unnecessary to discuss in 
detail the terms of the contract, the condition of the lettuce upon 
arrival or whether there was a breach of warranty by com- 
plainant for the following reasons. 
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Respondent alleges that upon arrival of the lettuce at des- 
tination, it complained to complainant concerning its quality 
and condition. After considerable discussion, respondent alleges 
that Henry Willis of complainant’s firm stated, “We will divert 
this car and close our books. We want no more business with 
you.” There is no substantial evidence of record that would 
contradict this statement. The lettuce was in fact diverted to 
another market and it appears that respondent consented to 
this disposition. 


It appears to us that there was a mutual rescission or can- 
cellation of the original contract by the parties. That respond- 
ent intended such rescission or cancellation is evidenced by the 
telegram sent to complainant’s Henry Willis by Sol Goldstein 
on March 18, 1955, which reads, in part, as follows: 


“Replying Henry why don’t you live up to what you agreed. 
You know you agreed to accept both PFE 46584 and PFE 
55732 and the time of our conversation will confirm that 
within a very short time by PFE Records you diverted 
PFE 55732. This car also was not rejected. When you 
agreed to accept 55732 you also agreed to accept 46584 .. .” 


Where the seller takes the goods back from the buyer with- 
out making it clear that he is receiving them merely to dispose 
of them on account of the buyer to mitigate the damages and 
without making it clear that he is not assenting to a rescission, 
the normal inference from taking the goods back and resuming 
dominion over them is assent to rescission and the discharge 
of the original sale. Ernest E. Fadler Co. v. Hesser, 166 F. 2d 
904 (1948); Stott & Reid v. Community Produce Co., 16 A.D. 
349 (1957). That complainant did exercise dominion over said 
lettuce is evidenced by the fact that it filed a railroad claim 
thereon and that it did divert and sell it in another market. 
There are indications in the record that complainant may have 
subsequently tried to hold respondent to the original contract, 
but a preponderance of the evidence of record indicates that 
there was a mutual rescission of the original contract. 


Since there was a mutual rescission of the original contract 
on the lettuce in car PFE 46584, respondent cannot now claim 
reparation for damages based on an alleged breach of warranty 
thereon. Accordingly, respondent’s counterclaim as to the lettuce 
in car PFE 46584 should be dismissed. 


Complainant’s failure to deliver to respondent lettuce in car 
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PFE 55105 which complied with contract specifications is a 
violation of section 2 of the act. The damages resulting from 
complainant’s breach of warranty have been discussed previ- 
ously and amount to $320. This sum, with interest, should be 
awarded respondent from complainant. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, the sum of $320, with interest 
thereon at the rate of 5 percent per annum from April 1, 1955, 
until paid. 

The complaint is hereby dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5371) 


In re DOMENIC BISESI, trading as BISESI FRUIT COMPANY, PACA 
Docket No. 7186. Decided February 27, 1958. 


Repeated and Flagrant Violations—Revocation 
of License—Default 


Respondent failed to pay promptly and in full for numerous shipments of 
perishable agricultural commodities and his license under the act is 
revoked. 


Mr. Champe T. Broaddus, for complainant. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed December 17, 1957, by 
the Chief, Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that respondent has 
repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) by failing or refusing to make full payment promptly 
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for numerous shipments of perishable agricultural commodities 
purchased and accepted by respondent in interstate commerce 
and by failing to remit proceeds from the sale of perishable 
agricultural commodities received and sold by respondent on 
consignment in interstate commerce. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter 
was referred to Jack W. Bain, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation 
or hearing pursuant to section 47.30(c) of the rules of prac- 
tice. On January 16, 1958, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that respondent’s license be revoked. No exceptions 
were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Domenic Bisesi, is an individual trading and 
doing business as Bisesi Fruit Company whose address is 37-39 
French Market Place, New Orleans, Louisiana. 


2. Pursuant to the licensing provisions of the act, license 
No. 162197 was issued to respondent December 22, 1955. This 
license has been renewed thereafter to December 22, 1957. 


3. During the approximate period January 29, 1957, through 
June 28, 1957, respondent received a total of 10 shipments of 
perishable agricultural commodities on consignment in inter- 
state commerce and has failed or refused to pay the net pro- 
ceeds from the sale of such produce to the consignors thereof, 
as follows: 

Number of Total Unremitted 
Consignor Shipments Proceeds 
La Jara Produce Company, 3 $175.87 
La Jara, Colorado 
A.B.C. Packing Co., Inc., 1 852.42 
Atlanta, New York 
A. E. Whiteley Produce Co., 5 1,155.49 
La Pryor, Texas 
Geo. W. Kirk Co., Inc., 1 381.81 
Atlanta, Ga. 
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4. During the approximate period October 15, 1956, through 
May 24, 1957, respondent purchased and accepted a total of 33 
shipments of perishable agricultural commodities in interstate 
commerce from various shippers and in each instance failed to 
pay promptly and in full the agreed purchase price therefor to 
the shipper, as follows: 


Number of Total Unpaid 

Seller Shipments Purchase Price 

Bud Antle, Inc., 1 $655.20 
Salinas, California 

Battaglia Fruit Co., 3 4,262.25 
Winter Garden, Florida 

Hollandale Marketing Association, 1 608.29 
Hollandale, Minnesota 

Newbern Groves, 6 6,513.41 
Tampa, Florida 

Richey & Gilbert Co., 
Yakima, Washington 

A.B.C. Packing Co., Inc., 1,446.60 
Atlanta, New York 

C. W. Lingenfelter, 1,105.00 
Laredo, Texas 

Dade County Grower’s Exchange, 784.00 
Princeton, Florida 

Patrick Fruit Corporation, 8,043.50 
Sanford, Florida 

DeBruyn Seed and Produce Company, 843.72 
Zeeland, Michigan 

N. A. Brown & Son, 1,799.50 
Corpus Christi, Texas 

T. S. Vanderford, 2,510.04 
Aberdeen, Idaho 

Boler Fruit & Vegetable Co., 831.63 
Pharr, Texas 

Tashiro & Tashiro Farms, 912.00 
Las Cruses, New Mexico 

Lake Hamilton Cooperative, Inc., 4,043.32 
Lake Hamilton, Florida 

Western Packing Co., 715.09 
Guadalupe, California 

Zimel Farms of Texas, 1,328.70 
North Uvalde, Texas 


5. During the approximate period January 12, 1957, through 
May 10, 1957, respondent received and accepted through Lally, 
Berthelson & Welsh, Inc., New Orleans, Louisiana, a broker, 20 
separate shipments of perishable agricultural commodities in 
interstate commerce and failed to pay promptly therefor in the 
total amount of $16,367.62. 
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6. By letter dated November 20, 1957, the violations of the 
act alleged in the complaint and found above in the Findings 
of Fact were called to respondent’s attention to afford him an 
opportunity to demonstrate or achieve compliance with the act. 


CONCLUSIONS 


Respondent’s repeated failures to pay promptly and in full 
for shipments of perishable agricultural commodities received 
in interstate commerce and to remit consignment proceeds, as 
set forth in the Findings of Fact, constitute repeated and fla- 
grant violations of section 2 of the act. Respondent’s license 
should be revoked pursuant to the provisions of section 8 of 
the act (7 U.S.C. 499h). See, e.g., In re Orrell’s Produce Com- 
pany, 16 A.D. 880 (1957); In re Raymond Klein, d/b/a Klein’s 
Celery, 15 A.D. 1152 (1956); In re Nate Rosenthal, 15 A.D. 
441 (1956); In re Southern Transportation Company, 12 A.D. 
743 (1953). 


ORDER 


Effective on the 15th day after service hereof upon respond- 
ent, any license held by respondent under the act is revoked. 


The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5372) 


MANN DISTRIBUTING COMPANY v. SUNNY VALLEY PACKING Co. 
PACA Docket No. 7200. Decided February 28, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 as amended (7 U.S.C. 499a 
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et seq.). A formal complaint was filed on July 12, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$1,839.64, which is alleged to be the purchase price of four 
truckloads of carrots sold and delivered to respondent in Octo- 
ber 1956, plus the cost of 1,820 sacks which respondent failed 
to return to complainant pursuant to their agreement. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on or about October 8, 1958. A copy of the report 
of investigation was served upon complainant on September 
9, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Kenneth F. Mann, doing 
business as Mann Distributing Company, whose address is P. O. 
Box 308, Santa Maria, California. 


2. Respondent is a partnership composed of Albert Brown 
and Wallace D. Toomey, doing business as Sunny Valley Pack- 
ing Co., whose address is P. O. Box 222, Salinas, California. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During October 1956, in contemplation of shipments in 
interstate commerce, complainant sold to respondent four truck- 
loads of carrots at the agreed price of $22.50 per ton, f.o.b. 
Santa Maria, California, empty sacks to be returned or paid 
for at 8¢ per sack. The shipping dates, prices, and quantities 
involved in the respective shipments are set forth below: 


Net Weight 
Date Packages In Tons Value 
October 19, 1956 900 field stubs (sacks) 20.85 $469.13 
October 20, 1956 900 field stubs (sacks) 20.87 469.58 
October 21, 1956 836 field stubs (sacks) 17.01 882.73 
October 22, 1956 784 field stubs (sacks) 16.56 372.60 








Totals 3420 75.29 $1,694.04 
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4. Carrots complying with the specifications of the contracts 
were shipped to respondent at Salinas, California. Respondent 
accepted and repacked the carrots for shipment in interstate 
commerce. 


5. The total purchase price of the four truckloads of carrots 
is $1,694.04, no part of which has been paid to complainant by 
respondent. In addition, respondent has failed to pay for or 
return to complainant 1,820 of the 3,420 sacks having an agreed 
value of 8¢ per sack or $145.60, making a total amount of 
$1,839.64 due complainant from respondent. 


6. The formal complaint was filed on July 12, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the carrots including the cost of the unreturned sacks is a 
violation of section 2 of the act. Complainant should be awarded 


reparation in the amount of $1,839.64, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,839.64, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1956, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5373) 


VENEZIA Bros. v. A. G. SHORE COMPANY. PACA Docket No. 
6965. Decided February 28, 1958. 
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Petition for Rehearing and Reconsideration— 
Dismissal 


It is concluded that (1) complainant has not shown a good reason for its 
failure to submit the additional evidence during the course of the pro- 
ceeding and (2) the order of December 24, 1957, is supported by the 
evidence and the law applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINANT’S PETITION FOR REHEARING 
AND RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued December 24, 1957, dismissing the 
complaint. A copy of this order was served upon complainant 
on December 27, 1957. Complainant stated in a telegram dated 
January 4, 1958, that it intended to file an “appeal hearing.” 
The order of December 24, 1957, was stayed pending the issu- 
ance of a further order herein and complainant was given until 
February 5, 1958, within which to file a further document. On 
February 3, 1958, a letter was received from complainant in 
which it stated that certain evidence was overlooked or not 
presented. Enclosed with this letter were the statements of 
two persons. 


Section 47.24(a) of the rules of practice (7 CFR 47.24(a)) 
issued under the act allows the filing of three types of petitions 
following the issuance of an order by the Secretary, i.e, a 
petition for rehearing of the proceeding, a petition for reargu- 
ment of the proceeding, or a petition for reconsideration of the 
order issued. Since it appears to be complainant’s position that 
the two statements enclosed with its letter were overlooked or 
not presented, it is considered that complainant is seeking a re- 
hearing of the proceeding .and reconsideration of the order. 


The two statements received from complainant are those of 
Sherman Weinstein, the broker who negotiated the alleged 
contract of sale, and Fred Alexander, the truckdriver employed 
by complainant. In the order of December 24, 1957, it was 
mentioned that the evidence did not include a statement from 
the broker as to his version of the telephone conversation. The 
statement of Alexander was filed by complainant in the original 
proceeding on March 14, 1957, as its opening statement. 


With respect to the petition for rehearing, complainant has 
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not shown good reason why its additional evidence—the state- 
ment of Weinstein—was not filed in the original proceeding as 
a part of its complaint, opening statement or statement in 
reply. To permit the rehearing of a proceeding for the sub- 
mission of evidence which could have been submitted in the 
original hearing would eliminate the essential element of finality. 
Kansas City Steak Co. v. Case Packing Company, 11 A.D. 28; 
Anonymous Decision 9 A.D. 846. Accordingly, complainant’s 
petition for rehearing is hereby dismissed. 

Pursuant to complainant’s petition for reconsideration, we 
have carefully reconsidered the order of December 24, 1957. 
It is concluded that this order is supported by the evidence 
and by the law applicable thereto. The petition for reconsidera- 
tion is hereby dismissed. 

A copy of the petition for rehearing and reconsideration was 
not served upon respondent’s attorneys. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5374) 


PACA Docket No. 7197. Dismissed February 4, 1958, by 
Thomas J. Flavin, Judicial Officer. 
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